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Court of Appeals of the District of Columbia 


I 


No. 3050. 

Samuel J. Masters et al., Appellants, 

VS. 

H. WiNSHip WHEATLEY, Receiv6r. 


a Supreme Court of the District of Columbia. 

In Equity. No. 30946. 

C. A. HartmaaVn and B. H. Cohill, Plaintiffs, 

vs. 

Ross P. Andrews F T Evans 

li'S; ■ •'“k" ch.pp.i!: 

United States of America, 

District of Columbia, ss: 

f- of 

hereinafter mentioned the followmo* times 

ings had in the above-entitled cause,^to wff f ^ ^ proceed- 

^ Report of Auditor, 


Filed July 3, 1913. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30946. 

Charles H. Hartmann et al. 


vs. 


Samuel J. Masters et al. 
This cause was referred to thp + 


2 S. J. MASTERS ET AL. VS. H. W. WHEATLEY, RECEIVER. 

31st day of January, 1912, other than the assets it received from the 
Modern Workmen of the World. 

Second. An account of the assets of the Royal Life Insurance Lo. 
received by the defendants. Masters and Kinnear, since the 31st day 
of January 1912, and what disbursements have been made on ac¬ 
count of the Royal Life Insurance Co. by them, since said date. 

After due notice I proceeded with the reference, and I return here¬ 
with the testimony adduced before me and the exhibits. ^ 

The defendants produced and filed a statement, Exhibit #1, pur¬ 
porting to show the assets under the first paragraph of the reference, 
and also assets and disbursements under the second paragraph of the 
reference, from the view point of the defendants. 

It is contended by the plaintiff that the statement of the- assets and 
disbursements under the second paragraph of the reference should 
cover all receipts from all policies whether those of the Modern Work¬ 
men of the World taken over by the Royal Life or those issued by 
the Royal Life. It was admitted by the defendant Kinnear, in his 
testimony, that the statement shows only the receipts from the poli¬ 
cies actually issued by the Royal Life. On the other hand it is testi¬ 
fied by the defendant Kinnear that the disbursements in the 
2 said account in payment of claims and dues, relate to the 
policies of the Royal Life only. There is no evidence to con¬ 
tradict this and no evidence within reach of the plaintiff with which 
to contradict it inasmuch as the defendant Kinneai- failed to produce 
the records of policy holders of the two companies. From a com¬ 
parison of the amounts of the receipts of the two companies in the 
year previous and their total disbursements on account of claims, the 
disbuWments on account of the claim representing about one third 
of the total receipts, this account seems disproportionate in that it 
shows disbursements on account of claims to the extent of two and 
one half times the receipts, though it is quite possible in view of the 
diminishing business of the Royal Life that the disproportion is 

more apparent than real. , . 

Objections were made by counsel for the plaintiff as to items in 
this account. At the time of the consolidation of these two com¬ 
panies each had certain furniture and office fixtures, those of the 
Modern Workmen of the World apparently being more valuable. 
The defendant Kinnear testified that it was probably worth three 
times that of the Royal Life, and from the details given by him as 
well as shown by the minute book this is in all probability true. No 
account of the furniture of either Company was taken in the assets 
at the time of the consolidation, nor was the furniture carried as an 
asset until the second month of the consolidation, when from the 
minute book it appears that certain new furniture was bought and 
the old furniture of both Companies was then added to the assets at 
a valuation of $500.00. The consolidated companies continued to 
purchase new furniture, apparently all of which wds carried in the 
assets at cost, so that on the 31st of January 1912 the new 
3 furniture was represented by the sum of over $1,800. When 
the segregation of the Companies was made some of this fur¬ 
niture was sold and some was moved to the new office, and some floor 
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coverings were surrendered to the landlord as part consideration for 
release from the lease. The debits on this account are set down at 
$575 to which the plaintiff objects, claiming that inasmuch as the 
furniture was substantiallv all new, none of it being over ten months 
old, and the disposition of it being unauthorized, the debit should be 
the amount carried into the assets, and as to this item I think the 
objection is good. 

I did not allow the objection to the amount paid for the death 
claim of one Chanev because though paid upon a Modern Workmen 
policy it was in effect a payment during the year of consolidation, 
and so properly chargeable upon any of the assets in hand January 
31st. 

I allow the objection to the payment of interest on the $25,000 
note, in view of the fact that the note transaction is apparently’elimi¬ 
nated from the case by the finding by the Court that the Modern 
Workmen of the World were entitled to take back the assets which 
had belonged to them, and which were held as collateral for the note, 
treating the transaction as an independent transaction with respect 
to the assets and securities of the Modern Workmen. 

The objection was made to the credit for repayment of loan from 
Horning. The treasurer’s report in the book of minutes shows that 
this money was borrowed and credited to the Roval Life before the 
segregation and as a matter of fact it substantiallv forms a part of 
the cash balance on hand at the time of the segregation; so that its 
repayment is proper, and I accordingly allow it. 

4 I also allow the two months’ rent paid for the old offices 
upon the testimony that this payment, together with delivery 

of linoleum on floor, was in consideration of the release of the lease. 

Objection is made to two payments made to the general manager, 
aggregating $879.76. It appears from the minute book that on Janu¬ 
ary 1, 1912 there was a balance of $452.02 due the manager, plain¬ 
tiff in this cause. Subsequently other monies were advanced by him 
and on suit and judgment he was paid the item of $570.04, and the 
company paid also the item, of $309.37 in settlement of a note given 
by him, the proceeds of which formed part of his advances. These 
items are therefore proper credits. 

I have not sustained the objection to the item of over $200 for ad¬ 
vertising, it appearing that the contract under which the indebted¬ 
ness was incurred was previous to the segregation of the Companies. 

I have on objection disallowed the credit claimed for copy of the 
testimony in this suit, inasmuch as the effect of such allowance 
would be to charge the plaintiffs in this cause with the expense of 
litigation incurred by the defendants Kinnear and Masters. 

As to the rent of the new offices it appears that the total rent paid 
is the sum of $30. per month, and in view of the occupation of these 
offices for both Companies and the smaller business of the Royal 
Life and the smaller space requisite for its records, I have partially 
disallowed the claim, reducing the credit from $15.00 per month to 
$10.00 per month, or one third of the total rent. 

With the exception above noted the account filed by the 

5 defendant as to the transactions subsequent to January 31st 
is adopted by me. 
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The reference promising to be long drawn out, counsel, in order 
to avoid this situation and to get the case to an issue, finally agreed 
that the defendants should file a supplemental statement, showing 
the transactions of the two Companies during the month of January 
and the changes in securities (Ex. #4) and to have the Auditor make 
his finding based upon the figures thus submitted in connection with 
such information as he might obtain from the minute book of the 
corporation in the custody of the District Attorney. 

Counsel for the plaintiff contends that the assets of the consoli¬ 
dated Companies were very materially depleted by improper pay¬ 
ments of salaries and that this should be taken into consideration by 
the Auditor in determining as to what were the assets of the Royal 
Life on the 31st of January 1912. There was considerable conten¬ 
tion between counsel on both sides as to what the interpretation of 
the reference should be, counsel for the defendants claiming that the 
question had been disposed of by the Court and that the only finding 
required of the Auditor was as to what assets the Royal Life had 
other than those received from the Modern Workmen of the World, 
and that inasmuch as the entire assets at the time of the segregation 
were less than those received from the Modern Workmen of the 
World the Auditor could not find that there were any such assets, 
substantially in effect limiting the reference to the transactions sub¬ 
sequent to January 31st. On the other hand, counsel for the plain¬ 
tiff contended that the reference was so broad in its terms that it left 
open for the determination of the Auditor all the questions raised as 
to the transactions during the year of consolidation. 

6 In this situation I content myself with placing before the 

Court the figures of the accountings which will enable it to 
pass upon the questions directly, if it has not already passed upon 
them. 

In Schedule A I show the assets of the two Companies as of the 
date of consolidation and as of January 31st, 1912. As of the latter 
date I assign to the ^Iodern Workmen of the World the actual securi¬ 
ties and effects which it turned over to the consolidated Companies 
and which remained intact. So also I assign to the Royal Life its 
securities not dissipated, and as the existing corporation al that time, 

I assign to it the new furniture and fixtures purchased and the cash 
monies. 

In view of the contention of the plaintiff’s counsel as to the dissipa¬ 
tion of the assets of the consolidated Companies, I show in Schedule 
B the losses by months and the total thereof, and in Schedule C a 
comparative statement of the gross receipts of the Company and its 
disbursements to policy holders, and for salaries and commissions 
by months, as also in the recapitulation the totals thereof and the' 
disbursements for general expenses for the year. It is admitted by 
the defendant Kinnear in his testimony, and shown by the minute 
book, that the salaries of defendants Kinnear and Masters, begin- 
ning the first of April and ending the first of October, 1911, were 
increased by the Board of Directors in the sum of $100 per week 
amounting in all to $2,600.00 for the six months. 

In Schedule D I show the account subsequent to January 31st, 


8. J. MASTERS ET AL. VS. H. W. WHEATLEY, RECEIVER. 


5 


1912, and the over payment to he charged against the assets of the 
Royal Life. 

LOUIS A. DENT, Auditor. 

March 31st, 1913. 

Auditor’s fee and testimony $150.00. 


7 Schedule A. 

Assets of the Modem Workmen of the World and the Royal Life 

Insurance Co. 


January 24, 1911. 


Modem Workmen: 

Real Estate Loans. 

Collateral Loans . 

Bonds National Investment Co 

Cash . 

Furniture estimated . 

Royal Life: 

Real estate . 

Cash . 

Furniture Estimated. 


Total 


$7,200.00 

18,830.00 

8,800.00 

7,278.44 

375.00 

- 42,513.44 


1,750.00 

292.62 

125.00 

-2,167.62 


44,681.06 


January 31, 1912. 


Modern Workmen: 

Real Estate Loans. 

Collateral Loans . 

Bonds N. I. Co. 

Furniture estimated at. 


Royal Life: 

Real Estate. 

Furniture estimated. 

Furniture and fixtures purchased 
Cash on hand. 


Total 




I 


7,150.00 

12,120.00 

6,000.00 

375.00 

- 25,645.00 


2,000.00 

125.00 

1,847.86 

1,145.20 

- 5,118.06 


. 30,763.06 

LOUIS A. DENT, Auditor. 
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Schedule B. 


Losses During Consolidation. 


Losses: 

February, 1911 
March, 1911 
April, 1911 
May, 1911 
June, 1911 
July, 1911 
August, 1911 
September, 1911 
November, 1911 
December, 1911 
January, 1912 


$857.69 

2,860.23 

1,644.69 

1,284.29 

2,400.54 

1,868.12 

1,980.97 

366.16 

692.03 

387.69 

1,096.86 

_- $14,929.27 


Gains: 

January, 1911, part of month 
October, 1911. 


512.68 

861.30 


1,373.98 


Balance.. • • -- 

Losses not accounted for by Treasurer s returns 


$13,555.29 

362.71 


Nett losses 


. $13,918.00 

LOUIS A. DENT, Auditor. 


9 Schedule C. 

Comparative Statement of Receipts of Consolidated Companies, and 
Disbursements for Policy Claims, Salaries and Commissions. 


January, 1911. 
February, “ 
March, ‘‘ 
April, 

May, 

June, 

July, 

August, 
September, 
October, 
November, 
December, “ 
January, 1912 


Salaries. Commissions. 

2,629.91 


Receipts. 

4,617.79 

5,150.76 

6,453.88 

6,160.12 

7,636.13 

6,303.24 

8,880.02 

6,584.01 

7,200.87- 

10,476.35 

7,748,69 

7,939.41 

6,645.19 


Claims Pd. 

1,564.82 

2,122,27 

2,929.25 

2,271.20 

2,381.46 

2,359.52 

2,581.29 

2,593.24 

2,420.88 

2,692.12 

3,016.14 

3,492.16 

3,633.67 


2,977.00 

3,796.35 

4,269.00 

4,753.00 

3,835.39 

4,939.20 

4,313.74 

3,957.25 

5,880.58 

4,301.98 

4,052.49 

3,798.76 


438.27 
287.37 

1,638.25 
800.00 
1,095.29 I 

1,673.77 
2,746.29 
1,111.31 I 
835.11 
602.31 
642.30 
1,351.66 
125.39 


91,776.46 34,058.02 63,504.65 


13,327.32 


Totals 
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Recapitulation. 

Receipts. 91,776.46 

Nett Losses, per Schedule B. 13,918.00 


Total. 105,694.46 

Claims Paid.. 34,058.02 

Salaries and Commissions. 66,831.97 

- 100,889.99 


Balance general expenses. 4,804.47 

LOUIS A. DENT, Auditor. 

Schedule D. 

Receipts and Disbursements on A ccount of Royal Rife Insurance Co. 

Since January 31, 1912. 

Receipts: 

Proceeds of sale of part of new furniture. 375.00 

Dues of members. 833.78 

.!.!.!!!! 2G9!oo 


Total. $1,477.78 

Cr. 

By Rent of old offices. 272.50 

Loan repaid . 515!00 

Rent new offices i . 100.00 

Salaries . 66.00 

Commissions. - 31*45 

• Legal expenses. 166.13 

Medical fees . 25.00 

Taxes and water rent 7.10. 39 15 

Repairs .! 1 ] 2i:50 

Furniture and fixtures. 12.99 

Int. on loan and commission. 105 00 

Insurance .] ] ] 4 ;oo 

Stationery & printing, postage, etc. 80.30 ' 

Advertising . 218.05 

Telephone . 40.37 

Claims paid and dues returned. 2,383.35 

Reimbursement of General Manager_ 879.76 

- 4,960.55 


Over payment. 3,482 77 

LOUIS A. DENT, Auditor* 
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11 Complainant^ Exceptions to Auditor's Report. 

Filed July 18,1913. 

.X*’ SSlTlSfn “nS 

In .ILminnlins to» 

holding that the . . .. whereas in fact, no decree had 

talcing int^"?"®:dera ion this Item, 

been entered in the c?se, a , ^ ^ should have credited 

om i.,n,.no. cn.. 

In charring against the assets of the Royal Life Insurrace 

-S- 

' WnHf vhfn the Srn ^ was merged 

Sith'the Royil Life Insurance Company were the assets of the Royal 

^'ith"InT^^nJth^assets of the Royal Life Insurpce Company 
with all of the expenses of the Company during the time of >*9 ^ 
solidation with the other Company, even assuming it should be 

found that the consolidation was not valid. uv. oil 

^ ft^h In not crediting the Roval Life Insurance Company with ril 
of tfe sakrie^ prid to Masters-and Kinnear during the time of the 

consolidation. GWYNN GARDINER, 

ROGER J. WHITEFORD, 

Attorneys for Complainants. 


12 Defendants' Exceptwns to Auditor's Report. 

Filed August 7, 1913. 

« ♦ . ♦ ♦ ♦ ♦ 

Now come, Samuel J. Masters and J. B. Kinnear by their attorneys 
and except to the Report of the Auditor filed in thw cause. 

1. Because the Auditor charges as assets of the Royal Life Insur¬ 
ance Company to be accounted for furniture and fixtui^ 
cost vriue^thereof, viz: $1,847.86; whereas the evidence shows that 
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most of this furniture had been sold before this suit was instituted, 
for the sum of $375.00 and that the linoleum on the floor, which 
cost nearly $200.00, had been given up to the owner of the leased 
building in order to get rid of a lease mnning for about four years 
at a charge of $125.00 per month, thus saving to the Royal Life In¬ 
surance Company, approximately, six thousand dollars, which would 
have been paid out as rent. The Royal Life Insurance Company 
should be credited, not with the cost value of the furniture, but with 
$375.00, representing the part that was sold and the following furni¬ 
ture, not sold, which was appraised in Schedule A, at $200.00, viz: 
Two typewriter desks, two flat top desks, three large chairs, one t}T)e- 
writer chair, two Underwood Typewriters (wide carriage), one card 
filing cabinet, thirty-five filing boxes. (In pencil) The Auditor 
allows the Royal Life Insurance Co. the whole cost of the furniture, 
viz. $1,847.86 and the amount it sold for also, viz. $375. 

2. Because the Auditor charges as assets of the Royal Life Insur¬ 
ance Company, furniture estimated at $125.00; whereas the said fur¬ 
niture was embraced in the above mentioned $375.00, the amount 
of furniture sold, and the specified furniture valued at 
13 $200.00. 

3. Because the Auditor in his Report refuses to allows a 
proper charge against the Royal Life Insurance Company, the sum 
of $363.97, which was interest paid on the note of the Royal Life 
at the Commercial National Bank; whereas the evidence shows that 
this was a proper charge against the Royal Life Insurance Company, 
as it was necessary to pay interest on the note given by the Royal 
Life Insurance Company. 

4. Because the Auditor disallows as a proper charge against the 
assets of the Royal Life Insurance Company, the sum of $113.88 paid 
to the Examiner by these excepting respondents for testimony taken 
in this case; whereas the record and evidence shows that this monev 
was paid by these defendants because of this suit improperly brought 
against them by plaintiffs. In the final decree the Court will adjudge 
the costs as may be proper, and if allowed against the plaintiffs it will 
go to the assets of the Royal Life Insurance Company as a proper 
charge against the Royal Life Insurance Company so far as these de¬ 
fendants are concerned. The evidence show's that all the actions of 
these defendants were necessary to prevent any assets, which were 
trust funds for members, being taken by the stockholders as claimed 
by the plaintiffs. 

5. Because the Auditor only allow's as a proper charge ten dollars 
per month for office rent; whereas the evidence shows that thirty 
dollars has been paid for office rent, one-half of which was properly 
charged to the Royal Life Insurance Company and the other one-half 
to the Modern Workmen of the World. There is no evidence to show 
that such sum for rent is not just and proper. 

S. J. MASTERS. 

J. B. KINNEAR. 

WILTON J. LAMBERT, 

J. K. M. NORTON, 

Attorneys. 


2—3050a 
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14 Order Overruling Exceptions and Confirming Auditors Report, 

Filed August 15, 1913. 

♦ ♦♦♦♦♦♦ 

This cause coming on for hearing upon the Auditor’s report, filed 
herein July 3, 1913; and the exceptions thereto, filed by the com¬ 
plainants July 18, 1913, and by the defendants August 7 , 1913, hav¬ 
ing been heard, argued, submitted to, and considered by the court; it 
is, this 15th day of August, 1913, adjudged, ordered, and decreed, 
that the said exceptions all be overruled, and that the said Auditor’s 
report be, and the same is hereby, confirmed. 

It is further decreed that the question of the appointment of a re¬ 
ceiver be reserved for consideration hereafter, if it shall appear to be 
necessary or advisable that a receiver should be appointed. 

JOB BARNARD, Justice. 


Decree Dismissing Bill of Andrews, Appointing Trustee, Etc. 

Filed May 13, 1915. 

♦♦♦♦♦♦♦ 

This cause coming on to be heard, and having been argued and 
submitted, and considered by the Court, it is by the Court this 13th 
day of May, 1915, 

Adjudged, ordered and decreed: 1 . That the bill of complaint as 
to the defendant Ross R. Andrews be, and the same is herebv dis¬ 
missed. ^ ’ 

15 2 . That W. Gwynn Gardiner is hereby appointed trustee 

for the stockholders of the Royal Life Insurance Companv he 
before assuming to act as such, to give a bond, with surety to be ap¬ 
proved by this Court, in the penal sum of twenty-five hundred dollars 

($2,500.00), conditioned for the faithful performance of his duties 
as such trustee. 

3. That the defendants Samuel J. Masters and J. B. Kinnear im¬ 
mediately upon the qualification of W. Gwynn Gardiner as tru^^tee 
as aforesaid, pay to him the sum of $1,260.29, being the value of the 
assets of the Royal Life Insurance Company as of January 31 1912 
as found by the Auditor in his report filed and confirmed herein less 
the sum of $3,482.77, being the total disbursements made on account 
of said Insurance Company from January 31, 1912, to July 3 1913 

AO-o Auditor’s report, less the sum of 

$1,102 ./o, being the total receipts of said Companv during the same 
period, excepting the sum of $375.00, the proceeds of sale of part of 
the furniture of said Insurance Company, as also found by the Audi¬ 
tor in his said report, with interest on said sum of $1,230 29 from 

January 31, 1912, until paid; and said trustee shall have execution 
therefor as at law. 
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4. That the defendants Samuel J. Masters and J. B. Kinnear do 
deliver forthwith to the Clerk of this Court all of the assets of said 
Modern Workmen of the AVorld, as thev existed on the thirtv-first 
day of January, 1912, according to the said Auditor’s report, or pay 
to him the sum of $25,615.00, their value, as of said date, as found 
by the auditor in said report, the same to be held by him subject to 
the order of this Court to indemnify and save harmless the Royal 

Life Insurance Company, its stockholders, or any or either 
16 of them, from any and all loss, damage and costs, suffered, 
sustained, incurred or laid out by it, or on its account, or by 
said stockholders, or any or either of them, by reason of any claim 
successfully asserted against it, its stockholders, or any or either of 
them, by any policy holder of the Modern Workmen of the World; 
provided, that the said Modern Workmen of the World may receive 
from the Clerk of this Court the income from said assets and apply 
the same to the uses of the Modern Workmen of the World, or its 
successors or assigns, as may be lawfully directed by its proper officers, 
Board of Directors or National Assembly, as the case may be. 

5. That said defendants Samuel J. Masters and J. B. Kinnear 
forthwith surrender and deliver to said trustee, the certificates of 
stock, representing the capital stock of said Royal Life Insurance 
Company, including the shares held or formerly held and owned by 
the defendant Ross P. Andrews; said capital stock being of the par 
value of $25,000.00. 

6 . That the costs of this suit shall be paid, one half by the plain¬ 
tiffs and one half by the defendants. Masters and Kinnear. 

Bv the Court: 

F. L. SIDDONS, Justice. 


Decree Pursuant to Mandates of Court of Appeals. 

Filed August 2, 1916. 

* 4c 

Pursuant to the mandates of the Court of Appeals, filed in this 
cause on July 5 and July 6, 1916, respectively, and now presented to 
this Court, it is, by the Court, this 2nd dav of August, 1916, 
17 Adjudged, ordered and decreed: 1. That H. Winship 

Wheatley be, and he is hereby, appointed Receiver of and for 
the Royal Life Insurance Company of the District of Columbia, and 
before acting as such, he shall give a bond, with surety to be approved 
by the Court, in the penal sum of Forty Thousand Dollars ($40,- 
000 .00), conditioned for the due and faithful performance by him 
of his duties as such Receiver. 

He shall then proceed to secure and take possession of all the prop- ’ 
erty and assets of said Insurance (Company, wheresoever the same 
may be situated or located, including any such assets heretofore de¬ 
livered to the custody of the Clerk of this Court bv the defendants, or 
either or any of them, pursuant to the decree of this Court, passed 
herein on the thirteenth day of May, 1915, and whether the same be 
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designated or described as the property and assets of said Insurance 
Company or of the Modern Workmen of the World, and said Clerk 
is hereby authorized and directed to deliver said property and assets, 
including any and all money derived therefrom, to said Receiver, 
upon his demand theretor, and the receipt of said Receiver shall be a 
full acquittance thereof to said Clerk. 

2 . That the defendants. Masters and Kinnear, immediately upon 
the qualification of said Receiver, shall convey, transfer, assign and 
deliver, or cause to be conveyed, transferred, ^signed and delivered, 
to liim, all the property and assets of said Insurance Company, of 
whatsoever kind and nature, as found and stated by the Auditor of 
this Court, as of January 31,1912, in his report filed herein on July 3, 
1913, including in said property and assets, those received bv said 

Insurance Company from the Modern Workmen of the World, 

18 and including all securities, collateral or otherwise, and all 
moneys or anjdhing of value in any way or manner derived 

therefrom, and further all money or other "things of value belonging 
to said Insurance Company and Modern Workmen of the World, 
coming into their hands or received by or for them or either of them 
since January 31, 1912. They shall also deliver to said Receiver all 
the records, books, accounts, correspondence and other papers of said 
Insurance Company and Modern Workmen of the World, and the 
certificates of stock, amounting in par value to $25,000.00, of said 
Insurance Company. 

3. That inasmuch as it was stated in open Court by Counsel for the 
defendants, blasters and Kinnear, that said defendants, had realized 
upon some of said property and assets, and claimed to have expended 
or disbursed moneys derived therefrom for the benefit of said Insur¬ 
ance Company and the Modem Workmen of the World, a claim not 
to be construed as admitted by this decree or such expenditures or dis¬ 
bursements, if any, authorized or approved, this cause is hereby re¬ 
ferred to the Auditor of this Court, for the purpose of ascertaining 
and stating an account of said Masters and Kinnear, of all moneys or 

j * 1 • ^ eiii, or either of them, from said prop¬ 

erty and assets, including rent, dividends and interest, and from the 
business carried on by said Insurance Company and Modern Work¬ 
men of the AVorld since and including Januarv 31, 1912, and of all 
expenditures and disbursements claimed to have been made by them 
or either of them, for, on account or for the benefit of said Insurance 
Companv and Modem AVorkmen of the World. He shall charge said 

with interest on any money received by them and 

19 belonging to said Insurance Company from the" date of its 
• .3 receipt. And said Auditor, for this purpose, is hereby author¬ 
ized to take such testimony and receive such evidence as mav be 
necessary. 

4. The Receiver shall undertake to effect a reorganization of said 
Insurance Company, provided the same is approved by this Court 

manage its affairs under the supervision and direction of 
the Court. The property and assets of said Insurance Company .«hall 
be con^r\^ed by said Receiver and shall be used for the benefit of its 
policy holders and those of the Modem Workmen of the World who 
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have accepted the liability of said Insurance Company. They shall 
not be us^ for the benefit of the stockholders of said Insurance Com- 
pany. 

5. This cause is retained for the purpose of effecting the objects of 
this decree and of the making, from lime to time, of such further 
decrees and orders as may be necessary and proper. 

6 . The costs of this proceeding to this date, including the costs 
of the appeals to the Court of Appeals as awarded by its mandates, 
shall be paid by the defendants Masters and Kinnear, and the plain¬ 
tiffs may have execution therefor, as at law. The payment of future 
costs shall be determined by the Court as occasion may require. 

By the Court: 

F. L. SIDDONS, Justice. 


20 Petition of Receiver Wheatley for Instructions. 

Filed August 15, 1916. 

♦ ♦♦♦♦♦♦ 

Your petitioner respectfully shows the Court, as follows: 

1. That he wa^on the 2nd day of August, 1916, by decree in this 
cause, appointed Receiver, and on the 3rd day of August, 1916, qual¬ 
ified as such by furnishing the bond required by the decree. 

2 . That Paragraph 1 of said decree provides, among other things, 
as follows: 

‘‘He (the Receiver) shall then proceed to secure and take posses¬ 
sion of all the property and assets of said Insurance Company, 
wheresoever the same may be situated or located, including any such 
assets heretofore delivered to the custody of the Clerk of this Court 
by the defendants, or either or any of them, pursuant to the decree 
of this Court, passed herein on the thirteenth day of May, 1915, and 
whether the same be designated or described as the property and 
assets of said Insurance Company or of the Modern Workmen of the 
World, and said Clerk is hereby authorized and directed to deliver 
said property and assets, including any and all money derived there¬ 
from, to said Receiver, upon his demand therefor, and the receipt 
of said Receiver shall be a full acquittance tliereof to said Clerk.’’ 

(6) The said decree of the 13th of May, 1915, referred to in said 
decree of August 2nd, 1916 (for convenience the said decree may be 
found set forth at page 56 of the printed record of the Court of 
Appeals) provided in Paragraph 4 thereof, among other things, as 
follows: 

“That the defendants, Samuel J. Masters and J. B. Kinnear, do 
deliver forthwith to the Clerk of this Court all of the assets 

21 of said Modern Woodmen of the World, as they existed on the 
thirty first day of January, 1912, according to said Auditor’s 

Report (referring to the Auditor’s report filed in this cause on July 
3, 1913, Schedule A. of which is found on page 41 of the printed 
record of the Court of Appeals) or pay to him the sum of $25,- 
645.00, their value as of said date, as found by the Auditor in his 
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said report, the same to be held by him subject to the order of this 
Court. 

(c) On June 7, 1915, the said Kinnear and Masters deposited 
with the Clerk of this Court promissory notes as follows: 


1 note of John P. F. White for. $2,500.00 | 

1 note of John P. F. White for. 934! 08 I 

1 note of John P. F. White for. 2,200! 00 

1 note of Albert S. Hicks for. 1,681.42 

14 notes of G. G. Aderholt, $500.00 each. 9,000.00 

1 note of S. N. Widdup for. 2,000.00 


$18,315.80 


(d) Your petitioner is informed and believes, and therefore avers, 
that each of said notes were either secured by real estate security or 
by collateral security, the nature of which security is at this time 
unknown to the petitioner, the said securities not having been deliv¬ 
ered to the Clerk at the time of the delivery of the notes. The 
decree of August 2, 1916 directs the Receiver to proceed to secure 
possession of all the property and assets of the Insurance Company 
including such assets as have theretofore been delivered to the Clerk 

99 m decree of this Court, passed the 13th day of 

iL May, .1915. Doubt has arisen as to whether the notes thus 

A f Clerk were the identical assets that the 

defendants. Masters and Kinnear, were required by the decree of 
May 13, 1915, to deposit with the Clerk, and as to whether the 
Receiver IS authorized and directed to receive these assets as being 
the identical a^ets which the said Kinnear and Masters were called 

l^th of May, 

‘t> Receiver desires instructions of the Court, 

o. Paragraph numbered 2 of the said decree of August 2 1916 
provided, among other things, as follows: ' ’ 

Masters and Kinnear, immediately upon 
the qualification of said Rweiver, shall convey, transfer, a^ign or 
eonv^^ed. tran-ferred and assigned to him ali the prom 
ertv and assets of said Insurance Company of whatever kind and 
nature as found and stated bv the Auditor of this Court, L of Jan^- 
uary 31, 1912, in his report filed herein on July 3, 1913 includinff 
in said property and assets, those received by said Insurance C^nf 
pany from the Modem Workmen of the Worid and Tndudin^Ml' 
securities, collateral or otherwise, and all moneys or anyS of 
value in anv way or manner derived therefroii, and further aH 
money or other things of value belonging to said Insuran™ ^m 
pany and Modem Workmen of the World, coming into their han^ 
or received by or for them or either of them since January 31 Iflio ’' 

A^\ Insurance Company ^ found 

and stat^ by the auditor of this Court in his report filed in iVi" 
rause July 3,1913, are as follows : (For convenience the ® 

be found at page 41 of the printed record of the Court of Appe^^) 
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23 

Modern Workmen: 

Real Estate Loans. 

Collateral Loans. 

Bonds N. I. Co. 

(Receiver is informed that N. I. Co. is the 
abbreviation for National Investment Co.) 

Furniture estimated at. 

- $25,645.00 

Royal Life: 

Real Estate. 

Furniture estimated. 

Furniture and fixtures purchased 
Cash on hand. 

- $5,118.06 


Total.. $30,763.06 

(c) Immediately upon the qualification of the Receiver demand 
was made upon said Masters and Kinnear for a compliance with said 
decree in the particulars herein named and in all other particulars, 
and the said Masters and Kinnear personally, and through their 
counsel, now contend that the notes, aggregating $18,315.80, here¬ 
tofore set forth at large and which they have heretofore deposited in 
the hands of the Clerk of this Court as a tender of compliance by 
them with the decree of the 13th of May, 1915, are part of the assets 
which they are directed by the decree of August 2, 1916 to convey, 
transfer, assign and deliver to the Receiver in this cause, and that 
the Receiver in this cause should demand only from them the differ¬ 
ence between $30,763.06 and $18,315.80, to-wit, $12,447.26, and as 
to this the Receiver desires instructions of the Court. 

4. On the 8th of August, 1915, the said Masters and Kinnear 
tendered to the Receiver certain papers, documents and cash, 
24 claimed by them to be assets of the Royal Insurance Com¬ 
pany, with a written document accompanying said alleged 
assets and a proposed receipt to be signed by the Receiver. The said 
document is hereto attached and marked Exhibit A. The Receiver 
declined to accept the said papers, documents and cash as being a 
con^liance, or a part compliance, with said tender, and gave to said 
J. P. Kinnear, who deposited the same with the said Receiver a 
receipt in form identical with that attached hereto and marked Ex¬ 
hibit B, which will be hereinafter more fully referred to. In addi¬ 
tion to other matters the petitioner calls particular attention to two 
points of said receipt, as follows: The first paragraph thereof reads as 

We herewith hand to Receiver the following 'assets, which assets 
are delivered to the receiver as per decree subject however to the rights 
of the policy holders of the Modern Workmen of the World and 


$2,000.00 
125.00 
1,847.86 
1,145.20 


January 24, 1911. 


$7,150.00 

12,120.00 

6,000.00 


375.00 















16 S. J. MASTERS ET AL. VS. IT. W. WHEATLEY, RECEIVER. 

the policy holders of the Royal Life Insurance Company/^ and the 
third paragraph on page 3, which reads as follows: 

“We further desire to say that we believe that in making the 
transfers herein mentioned at the present time and until proper 
accounting, we have done all the decree calls for, and should the 
rweiver think otherwise we are perfectly willing upon petition by 
him filed and answer of same — appear in court and have an adjudi¬ 
cation thereon.'’ Petitioner calls attention to the fact that the pro¬ 
posed tender is in compliance with the decree and subject to the rights 
of the policy holdere, whereas the amount of assets, as hereinbefore 
indicated, would seem to show that they could not be in compliance 
with the decree, pd the said decree of August 2, 1916 directed the 
Receiver in the fourth paragraph, among other things, as 
25 follows: ^ 


“The property and assets of said Insurance Company shall 
be conserved by said Receiver and shall be used for the benefit of its 
policy holders and those of the Modern Workmen of the World who 
have accepted the liability of said Insurance Company.” 

The Receiver desires instructions as to whether he was authorized 
to receive any of the assets under the tender, or whether he shall 
accept the assets and refuse to sign the receipt. 

5. Among other papers and documents tendered to the petitioner 
in this cause under the terms of Exhibit A, hereto attached is a 
note of Albert S. Hicks, dated August 10, 1909, pavable on or 
before three years after date to the order of Watson J. Newton and 
Emma M. Gillett as executors and trustees under the last will and 
testament of Sarah E. Seek, deceased, for the sum of $1,120.96, and 
purporting to be secured on certain real estate in Chillum Castle 
Manor. Said note was endorsed without recourse by the payees to 
one Fred A. Smith, Guardian Amy Martin Smith, and then en¬ 
dorsed as follows: “Without recourse Fred A. Smith Guardian with¬ 
-it recourse Amy Martin Smith”. The defendants. Masters and 
Kinnear, claim that this note is part of the assets which they are 
directed by the second paragraph of the decree in this cause of 
August 2, 1916, to convey to the Receiver herein, in as much as 
It IS part of the assets determined by the auditor in his report filed 
u ^ owned by the Modern Workmen of the World or 

the Royal Insurance Company. The Receiver is unable to find 
anything m said report of the auditor, so filed as aforesaid, which 

9A ^ is any part of said assets, 

ihe said Masters and Kinnear claim to the Receiver that 

there has been paid on account of said note $601.00 but 
do not tender the said part payment on account thereof or give any 
reason why they should not transfer and deliver to the Receiver 
the said sum If the Receiver is entitled to said note as a part of 
said assets. As to this the Receiver asks direction of the Court. 

b. Ine said Masters and Kinnear tendered to the Receiver 

Exhibit A hereto attached, eisht bonds for 
$500.00 each with coupons attached, in the District Concrete Com- 
pany which bonds the said Masters and Kinnear claim were held as 
collateral security to the note of S. N. Widdup for $2,000 00 which 
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they had heretofore deposited with the Clerk of this Court, as here- 
inaLve set forth. Explanation is made by said Masters and ^mnear 
that $482 56 was received as a result of the sale of some rea es 
Ifstottl StaUon, D. C., and that this sum should be credited ^ 
agS said note of said S. N. Widdup, which sum in cash is 
tendered to the lieceiver. The only explanation given to the 
ceiver by said Masters and Kinnear as to the method in which said 
sum was derived is shown by statement claimed to havebeen d^ 
livered to said Masters and Kinnear by their attorney, D-^^4^’ 
and which is hereto attached and marked Exhibit C. The Receiver 
is in doubt as to whether he should accept the said bonds or the 
said cash and as to this he desires the instructions of the Court. 

7. Recover is tendered $375.00 in cash as the sum realized on 
the sale of certain furniture, as shown on page 2 of Exhibit A 
hereto attached This is tendered to the Receiver as the furniture 
Sated in the report of the auditor, filed July 3, 1913, tern listed 
as: “Furniture estimated at $375.00.” Receiver asks instruc- 
27 tions as to whether he shall accept said $375.00 
8 . In the report of the auditor, filed 
real estate belonging to the Insurance Company of 
petitioner has been unable to discover from a careful reading of the 
report of July 3rd where this real estate is, in whose name it is, or 
the description of it. The said Masters and Kinnear have given 
notice to this receiver that they will tender him a deed for property 
improved by premises 210 Florida Avenue, Washin^^on, D. C., 
but the Receiver is in doubt as to the reception of a deed for any 
property without the directions of the Court as to the nature of the 
property and its description. The Receiver desires the mstractions 
of the Court as to what action he shall take therein. , t i 

9 At the time of the filing by the auditor of his report of July 
3 1913 there was filed with the papers a statement marked Stat^ 
ment No. 2”, and entitled, “Change of securities in January, 1912 , 
and a list of securities was therein contained which had previously 
been taken back from the Commercial National Bank. This list of 
securities the Receiver sets forth in full, and the same may be found 
on page 51 of the printed record of the Court of Appeals, as follows: 


Lkt of Securities Taken Back from Commercial National Bank. 


Collateral Loans: 

Sudwarth Printing Co. note... 

S. N. Widdup note. 

H. Lamson note. 

U. S. Banking Co. note. 

Bonds, National Investment Co 


$1,450.00 

2,000.00 

2,000.00 

6,670.00 

-$12,120.00 

. 6,000.00 


3—3050a 
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28 Real Estate Loans: 


John P. F. White. 2,450.00 

John P. F. White.] 2,500.00 


4,950.00 


$23,070.00 

List of Securities Other Than Those Deposited as Collateral. 


Real Estate Loans, John P. F. White.. 
Real Estate (210 Fla. Ave. Wash. D. C.). 


$2,200.00 
2,000.00 


4,200.00 


. $27,270.00 

It appears to the Receiver from such information as he has been 
able to get tliat it is possible that the notes of John P. F. White for 
$2,o00 and for $2,200.00, set forth in said Statement 2, might be 
t e identical notes by the same maker and for the same amounts 
winch were deposited by the said Masters and Kinnear with the said 
Clerk of the Court, and that the note of S. N. Widdup for $2 000 00 
might be the identical note deposited with the Clerk of the Court 
for the same amount, inade by the same party, but as to this fact 
the Receiver has no definite information. Inquiry was made by 
the Recei\ er of the defendants as to what had become of the other 
assets set forth in said Statement 2, and was told by said Kinnear 
that the Sudwarth Paint Company note had been paid, but that 
under direction of his counsel he made no tender of the money 
which was derived from the payment of said note. The Receiver 
desires instructions of the Court as to what action, if any he shall 
take under the situation. ’ 

10. The ^id report of July 3, 1913, stated the assets which the 
Receiver is directed to collect at $30,763.06, but it is not clear hom 
said report the nature of the securities that constitute said assetT 
Ihe Receiver is in doubt as to the kind and character and 
29 nature of the assets; no tender has been made by the de¬ 
fendants of the delivery of assets to the extent of $30 763 06 
or any part ot same, except as hereinabove set forth, and’the at^ 
tention of the defendants being called to the failure to thus Lhver 

L DecrnrAufm^? .second paragraph ft 

uie n-ecree oi Aii^st 2, 191fa, the Receiver is informed that the 

Decree, by the third paragraph thereof, refers the cause to the 

auditor for the purpose of ascertaining and stating an account of 

*°'*^,i^K***!r Kinnear of all mone.vs, or anything of value de¬ 
rived by them, or either of them, from said property and a-ett 
including rent, dividends and interest, and from the business-car’ 
ned on by the said Insurance Company and Modern Wr^T.i 

the World, that they have disposed^'^me oftJe'asslt^^h^ 

tb^^TT* same, or its equivalent in cash to 

the Receiver, until after said accounting. The decree wouirJeeS 
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to require otherwise to the Receiver, and as to this he asks instruc¬ 
tions of the Court. 

11. The said Masters and Kinnear have totally failed to carry 
out that part of the decree of August 2, 1916, which provided as 
follows: 

'They shall also deliver to the Receiver ♦ * * the certificates 

of stock, amounting in par value to $25,000.00 of said Insurance 
Company.^’ 

Their reasons for the failure to so deliver are set forth in extenso 
in Exhibit A, hereto attached. 

The Receiver having been directed to obtain from said Masters 
and Kinnear the said certificates of stock, their reasons for declining 
to perform the decree of this Court appear to the Receiver to be far 
from clear and satisfactory, and as to the course the Receiver 

30 should take in this particular he prays the instructions of 
the Court. 

12. The said Masters and Kinnear have in other respects failed 
to comply with the decree of this Court passed on the 2nd day of 
August, 1916, and if occasion requires the petitioner reserves the 
right to ask the further instructions of the Court in the matter. 

13. In all of said matters set forth herein the petitioner is in 
doubt as to the course he should pursue and the actions he should 
take, and desires to administer the affairs of said company under 
the supervision and direction of this Court and under its instructions. 

Wherefore, The petitioner prays that he be instructed in the fol¬ 
lowing matters : 

1 . Whether he shall accept as assets of the Royal Life Insurance 
Company, the notes heretofore delivered to the Clerk of this Court 
and referred to in the decree of August 2, 1916; whether he shall 
receive the same without any determination by him or the Court as 
to whether the said notes are such assets or; whether he shall allow 
said notes to remain in the custody - of the Clerk until the Court 
determines whether said notes are part of the assets of said Com¬ 
pany. Your Receiver recommends in favor of the second of said 
alternatives. 

2 . Whether your Receiver shall at this time demand from the 
defendants the full sum of $30,763.06, with interest, or whether he 
should demand the difference only between said sum and $18,315.80, 
the face value of the notes deposited with the Clerk and referred 
to in the decree of August 2, 1916, that is, the sum of $12,447.26, 

without prejudice to the right to make further demands as 

31 occasion may require. Your Receiver recommends in favor 
of the latter alternative. 

3. Whether the Receiver is authorized to sign the receipt proposed 
for his signature by the defendants, attached hereto and marked 
Exhibit A, and in the case he is not so authorized, whether he shall 
accept the tender of the assets with said receipt, and receipt for 
same in a different form, reserving the right to hold the defendants 
for such further assets as the Court may decree or order to be turned 
ov^r to the Receiver. 
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4. AVhether the Receiver should accept or decline the note of 
Albert S. Hicks hereinabove set forth, and what action the Receiver 
should take, if any, to compel the defendants to deliver the amount 
paid on said note. 

5. Whether the Receiver should accept or decline the bonds of 
the District Concrete Company hereinabove set forth, and the sum 
of $462.52 tendered therewith. 

6. Whether the Receiver should accept or decline the $375.00 in 
cash tendered to him in lieu of the furniture, as hereinabove set 
forth. 

7. Whether the Receiver should accept or decline deed for the 
premises known as 210 Florida Avenue, as hereinabove set forth. 

8. hat action, if any, the Receiver should take towards com¬ 
pelling the defendants to produce the $1,450.00 and interest received 
from the payment of the Sudwarth Printing Company note, and 
what action, if any, the Receiver should take to compel the delivery 
to him of the other notes described in said Statement 2, filed with 

said auditor’s report, or their equivalent in money. 

9. hat action, if any, the Receiver should take to compel 
the defendants to deliver the remainder of the assets which 
they are directed by the decree of August 2, 1916 to convey to the 
R<eceiver, and which they have not already tendered to the Receiver, 
as herein set forth. 

10. M hat action^ if any, the Receiver should take to compel the 
delivery to him of the certificates of stock, amounting in par value 
to the sum of $25,000.00. as decreed in the Second Paragraph of 
the decree of August 2, 1916. 

11. And for such further and other relief as the nature o^ the 
case may require and to the Court may seem meet and just. 

H. WINSHIP WHEATLEY, 

Receiver, 


District of Columbia, ss : 

H. inship Wheatley, being first duly sworn, on oath deposes 
and says he is Receiver in this cause; that he has read the petition 
^^2'® subscribed by him and he knows the contents thereof; 
that the facts stated upon personal knowledge are true, and those 
stated upon information and belief he believes to be true. 

H. WINSHIP WHEATLEY. 

Subscribed and sworn to before me this 10th day of August, 1916. 

tsEAL] M. E. WHEATLEY,' 

Notary Public, 
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33 Exhibit 

In the Supreme Court of the District of Columbia. 

Equity. No. 30946. 

Charles A. Hartmann et al., Plaintiffs, 

VS. 

Samuel J. Masters et al., Defendants. 

We herewith hand to Receiver the following assets, which assets 
are delivered to the receiver as per decree subject however to the 
rights of the policy holders of the Modern Workmen of the World 
and the policy holders of the Royal Life Insurance Company: 

One note of Albert S. Hicks, dated August 10th, 1909 drawn for 
$1,120.93 on which there has been paid $001.00. 

Eight bonds of the District Concrete Company held as collateral 
to a note of S. N. Widdup, dated September 9th, 1909, for $2,000.00 
the sum of $462.52 which amount was paid pro rata on said bonds 
[ in the distribution of the same in the case of Edgar T. Phillips vs. 

I District Concrete Company. The Receipt of Court for certain assets 
1 which were deposited upon order of court June 7th, 1915, and are 
now in the possession of the Clerk of Court. 

I $375.00 the amount realized on a sale of certain of the furniture 

(that this payment is made without prejudice to the receiver to 
I have us charged with the real value of the furniture). 

We have in our possession certificate No. 1—400 shares. No. 2— 
100 shares. No. 3—50 shares. No. 4—oO shares. No. 5—612 Vi shares, 

I No. 6—612 Vi shares Royal Life Insurance Co. all payable to John 
B. Kinnear except No. 6 which is payable to Samuel J. 

> 34 Masters, held as trustees for the Modern Workmen of the 

World and certificate No. 8—25 shares R. P. Andrews held 
I for trustees as aforesaid, and certificate No. 7—425 shares Charles A. 
Hartmann, and No. 9—B. H. Cohill 450 shares held by John B. 
Kinnear subject to attachment of Samuel J. Masters in suit At Law 
I No. 54357. Fifteen'percent of the original $25,000.00 issue of the 
Royal Life Insurance Company stock was held by B. H. Cohill as 
\ collateral to a loan made by F. Thomas Evans and never was in the 
possession of John B. Kinnear or Samuel J. Masters. The Eighty- 
five percent of the stock held as aforesaid is not surrendered for 
the reason that as to some of it an attachment is outstanding at law 
and as to the other held in trust that while it may no be good for 
is face value nevertheless all of said certificates, 85% of the original 
$1,000 issue of stock of the Royal Life Insurance Company which 
said original stock has not been attacA:ed in any way, and although 
not entitled to any interest in the assets we are informed that counsel 
representing Hartmann, Cohill and Evans intend to claim that the 
assets belong to the owners of the original $1,000 issue of stock of 
the Royal Life Insurance Company. If it can be arranged that 
all rights claimed against this stock as trustees for Modern Work- 
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men of the W^orld policy holders, and as the 35% is an attachment of 
Samuel J. Masters and can be attached in an equity proceeding we 
would^ be willing to turn over to the receiver subject to the proper 
adjudicating of the several rights. So that as far as the furniture 
is concerned we hand you herewith check for $375.00 same realized 
on a sale of cptain furniture, said payment in no way to prejudice 
your right to require us to pay for the real value of the fur- 
35 niture at the time of sale as suggested in the opinion of the 
Court of Appeals. As to the other furniture it is now in the 
possession of the Modern Workmen of the World Soceity, and is 
being used by them and they are ready and willing to make you an 
offer for it and we believe that the offer by them for it after a proper 
appraisement would be better than turning the furniture over to 
you and have it sold at public auction. We will take under con¬ 
sideration the submitting of a proposition to you that each one 
appoint an appraiser, they to choose a third and after appraising 
the same thev will submit a cash offer therefor, but we do not desire 
to turn over the furniture to you until we have had an appraise¬ 
ment of the furniture in order‘^to determine whether or not we will 
make an offer or turn the furniture over to you. In the meantime 
the furniture will bo kept by us in its present rooms subject to your 
order. 

Some of the assets as of January 31st, 1912, were reduced by us 
into money and used by us for the benefit of the policy holders of 
the Modern Workmen of the World and the Royal Life Insurance 
Company and some of the money found by the Auditor in our hands 
of the 31st day of January was also used by us for the benefit of 
the said policy holders, all of which we are ready and willing to 
account for, and if after a full accounting before the Auditor as 
provided by the decree there is found in our hands any money to 
which the receiver is entitled we will upon confirmation of the 

Auditor’s report, unless we appeal therefrom, pay over to the receiver 
said amount. 

We further desire to say that we believe that in making the trans¬ 
fers herein mentioned at the present time and until proper 
36 accounting, we have done all the decree calls for, and should 
the receiver think otherwise we are perfectly willing upon 
petition by him filed and answer of same appear in court and have 
an adjudication thereon. 

We also hand you the records, books and papers of the Royal 
Life Insurance Company and the Modern Workmen of the World 
in our possession. You will find some of the books and papers in 
the Office of the United States District Attorney. 

SAMUEL J. MASTERS. 
JOHN B. KINNEAR. 

The above is received without any acknowledgement that thev 
constitute all of the assets. ^ 
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Exhibit 

In the Supreme Court of the District of Columbia. 

Equity. No. 30946. 

Charles A. Hartmann et al. 

vs. 

Samuel J. Masters et al. 

This is to acknowledge that J. P. Kinnear has deposited with me, 
subject to approval or disapproval of the Court and without any ac¬ 
knowledgment on my part that they are the assets or any part of the 
assets, which T am directed by decree, dated August 2d, 1916, to 
obtain from him and S. J. Masters and without any acknowledge¬ 
ment that said assets are proper for me to receive until the Court so 
directs, the following:— 

1 note of Albert S. Hicks, dated August 10th, 1909, payable on 
or before three years after date for $1,120.96, upon which it is 
claimed there has been paid ^601.95, said $801.95 not being de¬ 
livered to me. 

37 8 bonds of the District Concrete Co., which it is claimed are 

held by Masters and Kinnear as collateral on note of S. N. 
Widdup dated Sept. 9, 1909, for $2,000 which note as claimed has 
been heretofore deposited with the Clerk of the Court. 

$462.52, which sum has been delivered to me but which will not 
be deposited by me until the Court so orders and which sum is 
claimed as an amount paid pro rata on the bonds described above 
in the distribution in the case of Edgar T. Phillips vs. District Con¬ 
crete Co. 

Copy of statement entitled, ^^Statement showing cash received and 
other transactions in the case of District Concrete Co. and sale of 
land at Stotts Station, D. C.” 

Receipt of the Clerk of the Court for certain notes deposited with 
him. 

$375 claimed as being the amount realized on the sale of certain 
furniture described in the Auditor’s report filed July 3d, 1913. 

A document signed by Kinnear and Masters which receiver de¬ 
clines to sign until authorized to do so by the Court and if not so 
authorized declines to sign said document permanently and which 
purports to set forth the above assets. 

If the Court declines to approve the delivery of said papers and 
money to the receiver, nothing herein contained shall be construed 
as in any way binding upon him. 

H. WINSHIP WHEATLEY, Receiver. 
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Exhibit 

Statement Showing the Cash Received and Other Transactions in 
the Case of the District Concrete Co. and Sale of Land at Stotts 
Station, D. C. 


1. Cash received from receivers. $2,137.35 

2. Cash bid for the property. 6,000.00 

Total. $8,137.35 


Less: 

a. Attornevs’ fees. 

«/ 

b. Court cost . 

c. Cost of sale . 

d. Trustees’ fees. 

e. Taxes to ^larch 31, 1916 

/. Special assessment . 


$2,350.00 
431.30 
57.07 
300.00 
543.85 
1,332. .83 


Balance.'. $3,122.30 

38 of which the Workmen are entitled to 8/54, which is $462.56. 

As to Item L), there was actually paid $175 with the understand¬ 
ing with the trustees that the other $175 was to be paid upon the 
final settlement of the mattertc now pending between the Metro¬ 
politan, Modern Workmen of the World and the representatives of 
the District Concrete Company. If nothing further is collected there 
will be an additional amount $22.22 coming to the Modern Work¬ 
men of the World in this adjustment. 


Supplemental Petition of Receiver Wheatley. 

Filed August 18, 1916. 

♦ ♦ ♦ . ♦ ♦ ^ 4c 

Your petitioner, H. Winship Wheatley, by way of supplement to 
the petition heretofore filed in this cause by him, shows to the Court 
as follows: 

1. Upon presentation of the said petition to Mr. Justice Stafford 
by receiver and his counsel, the defendants, by their counsel, and 
the plaintiffs, by their counsel, presented various contentions in 
relation thereto, whereupon Mr. Justice Stafford directed the receiver 
and his counsel to meet with the counsel for the plaintiffs and de¬ 
fendants respectively, and to agree, in so far as possible, upon the 
facts set out in said petition. Your receiver and his counsel met 
with the attorneys of record for plaintiffs and defendants respectively 
in the office of your receiver, on the 17th day of August, 1916, and 
after a prolonged conference your receiver begs to show to the 
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Court, as a result of said conference, the following facts in relation 
to the matters set out in his petition: 

39 1. The following of the assets heretofore deposited by de¬ 
fendants with the Clerk of the Court were agreed by counsel 

for plaintiffs and defendants to be part of the assets of the Royal 
Life Insurance Company and the Modern Workmen of the World, 
on January 31, 1912: 

1 note of John P. F. White for $2,500, dated August 5, 1911 se¬ 
cured on ninety lots in the District of Columbia known as “Mar¬ 
shall”. 

1 note of John P. F. White for $2,200, dated August 5, 1911 
secured on certain lots in “Marshall” in the District of Columbia, 
presumably eighty-two lots as shown on page 85 of the printed 
record in the Court of Appeals. 

1 note of S. N. Widdup, for $2,000 secured by $4,000 face value 
of certain “District Concrete Bonds”. 

Counsel for defendants admit they received a payment of $50 on 
the first of said notes. The said notes for $2,500 and $2,200 respect¬ 
ively are the subject of a suit on the equity side in the Supreme Court 
of the District of Columbia in the case of Mollohan vs. Metropolitan 
Loan & Trust Company, et al., which cause is now pending in the 
Court of Appeals of the District of Columbia. Further facts in re¬ 
lation to said Widdup note for $2,000 are set out in paragraph six 
of receiver’s petition. 

2. Counsel for plaintiffs contend that the other notes in the cus¬ 
tody of the Clerk of this Court were not on Januarv^ 31, 1912 and are 
not now assets either of the Royal Life Insurance Company or the 
Modern Workmen of the World. Counsel for defendants contend 
that the note of John P. F. White for $934.08 in the custody of the 
Clerk was an asset of the Modern Workmen of the World on .January 
31, 1912 and admit that $80.00 has been paid to them on said note 
and interest has been paid thereon to July 20th, 1915, which interest 
they contend has been “used in the protection of the policy holders 
of the Modern Workmen of the World and to be accounted 

40 for before the Auditor of the Court”. Your receiver and his 
counsel believe said note for $934.08 was not, on January 31, 

1912, and is not now one of the assets of either the Royal Life Insur¬ 
ance Company or the Modern Workmen of the World, although it 
may have been purchased wdth funds derived from the assets of these 
companies after January 31, 1912. 

It is contended by counsel for plaintiffs and admitted by counsel 
for defendants that the note of Albert S. Hicks for $1,681.42 now in 
the custody of the Clerk of the Court was not a part of the assets of 
either the Royal Life Insurance Company or the Modern Workmen 
of the World on January 31, 1912. Counsel for defendants contend 
that it is now a part of such assets because they say that a bond of 
the National Investment Company, which they assert was a part of 
such assets of January 31, 1912, had been reduced by payments to 
$6,000 and that on Febniary 25, 1915 a final pavment was made 
which with prior payments, paid said bond in full, said payments 
having been made as follows: 

4—3050a 
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July 8th, 1912. Cash. 1,000.00 

Dec. 21, 1912. Part of notes numbered 1 and 2 of 8 made 
by Albert S. Hicks, number — of which is now in the 

hands of the Court ($1,680). 2,981.09 

June 30, 1913. Cash. 518.91 

October 30, 1913. 250.00 

Feb. 25,1915 . 1,250.00 


Your receiver and his counsel are of the opinion that said note of 
Albert S. Hicks has never been a part of the assets of either of said 
companies, but as above shown the said note may have been pur¬ 
chased with assets of said companies by defendants Masters and 
Kinnear subsequently to January 31, 1912. 

3. Counsel for plaintiffs and defendants are agreed that the 

41 fourteen notes of G. G. Aderholt for $500 each now in the 
custody of the Clerk of the Court were not assets of either of 

said companies on January 31, 1912 and counsel for plaintiffs con¬ 
tend that they are not now such assets. Counsel for defenaaiits say 
that the United States Banking & Investment Company demand note 
for $6,670.00 was such an asset on the 31st day of January, 1912 and 
was secured by certain collateral note on which collateral note de¬ 
fendants Masters and Kinnear received $762.25 for which they will 
account in full to the Auditor as having been used for the benefit of 
the policy holdei-s of the Modern Workmen of the World; that there 
was also as additional collateral, certain stock of the Piedmont 
Heights Company property of which is being sold and the purchase 
price paid to the stockholders; that these collaterals were surrendered 
by defendants on December 31, 1913 on the payment of said note 
of the U. S. Banking & Investment Company which payment was 
made by crediting thereon the sum mentioned above—$762.25— 
leaving balance, with interest, of $7,052.18; that in payment there 
was received fourteen real estate notes now in the custody of the 
Court; that the face of^these notes, with the payment above men¬ 
tioned, amounts to $80.82 in excess of the amount due on the U. S. 
Banking & Investment Company note which excess was paid by the 
defendants Masters and Kinnear; defendants Masters and Kinnear 
are willing to surrender the collaterals above mentioned upon the 
return to them of the Aderholt notes, but they say that the Aderhold 
notes are secured by real estate—North Chillum Castle Heights—that 
the interest was paid thereon to September 7, 1915 and that they are 
of full value and will eventually be paid. 

4. Your receiver and his counsel are of the opinion that said 

42 notes of G. G. Aderholt were never a part of the assets of either 
of said companies, but that they may have been purchased 

as above shown by the defendants Masters and Kinnear with assets 
belonging to said companies subsequent to January 31, 1912. 

It is the contention of counsel for the plaintiffs and counsel for 
plaintiffs insists that the court should not recognize anv change in 
these securities made by Masters and Kinnear since the Slst day of 
January, 1912 and further contends in each specific instance where 
they have made a change the court should direct them to turn over 









S. J. MASTERS ET AL. VS. H. W. WHEATLEY, RECEIVER. 27 

to the receiver in cash the face value of the original security so 
changed with interest from January 31, 1912. 

5. Your receiver shows that*the only assets belonging to the Mod¬ 
em Workmen of the World and the Royal Life Insurance Company 
on January 31, 1912 as found by the Auditor which remain un¬ 


changed, are the following: 

Note of John P. F. White dated August 5, 1911 for. $2,500.00 

Less cash paid of $50.00. 

Note of John P. F. White dated August 5, 1911 for. 2,200.00 

Note of S. N. Widdup for. 2,000.00 

On which defendants Masters and Kinnear have re¬ 
ceived the sum of $462.50. 

Real estate, 210 Florida Avenue, N. W., Washington, 

D. C., as valued by the Auditor. 2,000.00 


Part of the three items of furniture mentioned in the Auditor's 
report has been sold or attempted to be sold by the defendants Mas¬ 
ters and Kinnear, other parts of it have been by them turned over to 
the Modern Workmen of the World Society, a Delaware corporation, 
and the remainder, if any of said furniture is still in the possession 
of said defendants. The balance of the securities as found by the 
Auditor as belonging to the Modern Workmen of the World 

43 and the Royal Life Insurance Company on the 31st day of 
January, 1912 have been changed in character or converted 

or sold and transferred by said defendants. Masters and Kinnear, as 
shown by the statement handed to the receiver by their counsel at 
the above mentioned conference in the receiver’s office, a copy of 
which said statement is attached hereto and marked Exhibit A and 
made a part hereof. 

6. At such conference it was agreed by counsel for defendants 
that the receipt heretofore signed by the receiver for the assets turned 
over to the receiver, is satisfactory. 

7. The conference between counsel and receiver discloses that the 
tender of $375.00 made to the receiver as heretofore reported in para¬ 
graph 7 of the petition filed by the receiver, was tendered to him on 
account of all the items of furniture, and whatever balance may be 
due thereon is to be adjudicated by the Court at some future time and 
was not tendered in payment of the item of $375.00 in said Auditor’s 
report as the property of the Modern Workmen of the World. 

8. As a result of the conference between counsel and receiver, the 
receiver is satisfied that the real estate knowm and described as 210 
Florida Avenue, Northwest, was part of the assets of the two com¬ 
panies on January 31, 1912. The defendant Kinnear stated in the 
presence of counsel and receiver, and the same is verified by his coun¬ 
sel, that said property was deeded by a conveyance purporting to be 
signed by the Royal Life Insurance Company by Kinnear and Mas¬ 
ters its officers, to the Modern Workmen of the World and thereafter 
conveyed to the Modem Workmen of the World Society, a Delaware 

corporation. Each of these conveyances have been made since 

44 January 31,1912. Objection is made by said defendants and 
their counsel of a conveyance of this property to the receiver 
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on the theorv that the policv holders of the Modem Workmen of the 
World Society, which is a fraternal mutual association, might have 
an interest in the property. The Receiver is in doubt as to whether 
he should demand the equivalent in cash, with interest from Janu¬ 
ary 31, 1912, or demand a deed for the property which has not been 
tendered to him, although prior to the filing of the former petition 
by the receiver he had been informed by the defendants that the 
deed would be tendered to him. The defendants now inform the 
receiver they will not tender the deed because of the possible interest 
of the policy holders in the Alodern Workmen of the World Society, 
of which Society the defendants are officers. 

Wherefore petitioner prays: 

1. That he may be instructed as set out in each of the requests for 
instructions in the former petition. 

2. That the Court may issue a rule directed to the defendants 
Masters and Kinnear to show cause why they should not be adjudged 
in contempt of court for failure to comply with the decree of this 
Court entered into in the above entitled cause on August 2, 1916 in 
the particulars set forth in the petition of the receiver filed herein on 
August 15,1916 and in this supplemental petition. 

3. For general relief. 

H. WINSHIP WHEATLEY, 

Receiver. 

WM TTEYRY WHITE, 

Attorney for Receiver-Petitioner. 

District of Columbia, ss : 

I, H. Winship Wheatley, do solemnly swear that I am the receiver 
named in the foregoing petition; that I have read the same and the 
facts stated therein on personal knowledge are true, and those 
45 stated on information and belief I believe to be tme. 

H. WINSHIP WHEATLEY. 

Subscribed and sworn to before me this 18th day of August, 1916. 
[seal.] M. E. WHEATLEY, 

Notary Public, D. C. 

Statement to he Submitted to the Receivers. 

The John P. F. White note of August 5, 1911 for $2,500, appear¬ 
ing on page 84 of the record, is intact, with the exception of $50 
paid July 5\, 1911, leaving it as an asset of $2,450 secured by deeds 
of trusts on 90 lots in the District of Columbia. The said note is now 
in the custody of the court. 

The John P. F. White note of August 5, 1911, the $2,200, secured 
by deeds of trust on certain lots in Marshall, District of Columbia, is 
intact; now in the possession of the clerk of the court. No interest 
has been paid on either one of these notes since January 31, 1912. 
The said notes are now in suit in the case of Mollohan vs. Metropol- 
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itan Loan & Trust Co., et al.; case in the Court of Appeals, District 
of Columbia. ' 

The John P. F. White note of June 1, 1911, $2,500, deeds of trust 
on 330 acres of land in Prince George Co., Maryland, was not an 
asset on the 31st day of January, 1912. The assets of that date 
being a note of $934.38 secured by deed of trust on property at 
Lanham, Md. There has been $80 paid on that note, and the note 
is in the custody of the court, interest being paid on that note July 
20th, 1915 and the interest used in the protection of the policy 
holders of the Modern Workmen of the vVorld, and to be 
46 accounted for before the Auditor. 

The National Investment Co. 


On the 31st day of January this bond has been reduced to $6,000, 
and it was paid off Feb. 25, 1915, final payment. It was paid as 
follows: 


On July 
Dec. 


June 

Oct. 

Feb. 


8, 1912. $1,000 cash 


21, 1912 


20, 1913 
30, 1913 
25, 1915 


2,981.09 


518.91 

250.00 

1,250.00 


being part of notes Nos. 1 
and 2 of 8, made by Albert 
S. Hicks, No. 8 of which 
is now in the hands of 
the court. 


United States Banking and Investment Co., demand note of $6,670. 
was an asset on the 31st of January, 1912, was secured by a collateral 
note of $6,810.38 dated Nov. 1, i909, on which collateral note has 
been realized $762.25 and which will be fullv accounted for before 
the Auditor as having been used for the benefit of the policy-holders 
of the said Modem Workmen of the World. There was also held 
as additional collateral certain stock of the P-edmont Heights Com¬ 
pany, which stock represents the land held by the corporation, which 
is being sold and w'hich when sold is paid to the stockholders. These 
collaterals, however, were surrendered upon the payment of the note 
on December 31, 1913. This note was paid by crediting thereon the 
sum mentioned aforesaid, of $762.25, leaving a balance with interest 
of $7,052.18. and in payment of this note there was taken 14 real 
estate notes of Grover G. Adderholdt, each for the sum of $500. 
These notes, together with the $762.25, were $80.82 in excess of the 
amount due on the Lamson note, and there was paid the sum of 
$80.82 difference, so that instead of the asset of $6,670 with the 
$6,810.28 and the Piedmont Heights Co. stock, held as collateral, 
there was surrendered to the court the 14 real estate notes of Grocer 
G. Adderholdt, each for the sum of $500. The original note 
47 was marked paid and is of no value. Masters and Kinnear 
are willing to surrender the collaterals if the Grocer G. Adder¬ 
holdt notes are returned, but they desire to state that the Grover G. 
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Adderholdt notes are secured by real estate, North Chillum Castle 
Heights, interest has been paid on them, to September 8, 1915 and 
that they are full value and will eventually be paid. 

H. Lamson $2,000 Note. 

Note of H. Lamson, dated March 12, 1911. This note was paid 
in April, 1912. 

The note of C. X. Brands, January 7, 1911, was a substitute of the 
Sudwarth note and endorsed by Sudwarth and his printing company, 
and was an asset on January 31, 1912 and was paid as follows: 


Feb. 

19, 

1912.... 

.... 75.00 

Oct. 

31, 

1912.... 

... 75 

.00 

Feb. 

27, 

• • • • 

_ 75.00 

Nov. 

18, 

U 

... 100, 

.00 

Mar. 

18, 

(( 

• • • • 

.... 75.00 

Dec. 

18, 

ii 

... 100, 

.00 

.Apr. 

16, 

a 

• • • • 

... 75.00 

Jan. 

18, 

1913.... 

... 100. 

.00 

Mav 

t’ 

16, 

a 

• • • • 

... 75.00 

Feb. 

28, 

H 

... 100. 

,00 

June 

16, 

a 

• • • • 

... 75.00 

Mar. 

31, 

ii 

... 100. 

,00 

July 

16, 

• •mm 

... 75.00 

Apr. 

30, 

ii 

... 100. 

00 

Aug. 

19, 

a 

• • • m 

... 75.00 

May 

31, 

ii 

• • • • 

... 100. 

00 

Sept. 

16, 

(i 

... 75.00 





The sums realized on these notes were used to pay off the policy 
holders^ sick and accident claims of the policy holders of the Modern 
Workmen of the World and wdll be fully accounted for before the 
Auditor. 

The note of S. N. Widdup, $2,000, secured by $4,000 worth of 
District Concrete bonds, is in the possession of the Court, and there 
has been received on that note the sum of $462.50, which money 
has been paid over to the receiver. 

Real estate loans, $7,150 made up as follows: 

John P. F. White 

it (( 

a it 


7,150.00 

48 • Collateral Loans, $12,120 made up as follows: 


S. N. Widdup. 2,000.00 

H. Lamson... . 2,000.00 

U. S. Banking Co. 6,670.00 

Sudwarth. 1,450.00 


12,120.00 

Bonds, National Investment Co., $6,000 fully explained 
Furniture estimated at $375.00. Cash received. 

Royal Life Real Estate (the title to this property was in the 
Modern Workmen of the World and never in Masters and Kinnear). 


2,450.00 
2,500.00 
2,200.00 
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The Modern Workmen of the World has conveyed it to the Modem 
Workmen of the World Society and Masters and Kinnear have no 
authority to make a deed for the property. 

Cash on hand $—,145.20. This cash was used in the settlement 
of claims and for the benefit of the policy holders of the Modern 
Workmen of the World. 

The furniture estimated at $125 and the furniture and fixtures 
$1,847.86 and the $375 estimate, in the Modern Workmen of the 
World, are matters that will have to be settled before the Auditor. 
Some of the furniture is in the possession of the Modern Workmen 
of the World Society, and the Modem Workmen of the 'World 
Society are perfectly willing, upon a proper appraisement, to make 
an offer to the receivers therefor, treating it as an asset of the Royal 
Life coming into the possession of the Modern Workmen of the 
World Society lis pendus. 

So far as the rents of the house are concerned they have been 
collected and have been used for the benefit of the policy-holders. 

The note. No. 7 of 8, made by Albert S. Hicks, turned over to the 
receiver on the August 8, 1916 drawn for $1,120.96 on which was 
paid $601.95 and on which is due $519.01, is turned over to the 
receiver. This note was purchased with surplus money on hand, 
under the advice of Wilton J. Lambert counsel in the case. The 
balance that has been paid will be properly accounted for before the 
Auditor. 

Note in Court, No. 2 of 8, made by Albert S. Hicks, also 
49 represents an investment of cash, secured on real estate, and 
is absolutely good. If the receiver desires and is willing to 
give a reasonable time Mr. Masters will have these notes turned into 
cash and the cash will be turned over to the receiver. 


Rule to Show Cause. 

Filed August 18,1916. 

♦ ♦♦♦♦♦♦ 

Upon consideration of the petition and the supplemental petition 
filed herein by the receiver, it is, by the Court, this 18th day of 
August, 1916, ordered that the defendants Samuel J. Masters and 
John B. Kinnear and each of them show cause on or before ten 
oVlock a. m. August 23d, 1916, why they and each of them should 
not be adjudged in contempt of tnis Court for failure to comply 
with the decree of this Court passed in the above-entitled cause on 
August 2, 1916, in the following particulars; provided a copy of 
this order is served upon the said defendants Samuel J. Masters and 
John B. Kinnear on or before August 21st, 1916: 

1. In failing or refusing to deliver to the receiver heretofore 
appointed in this cause the certain certificates of stock issued by the 
defendant the Royal Life Insurance Company, shown by the peti¬ 
tion of the receiver filed herein August 15, 1916, and Exhibit A 
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possession and custody of the defendant John 

of^S19"7fi^'2n^ to pay over to the said receiver, in cash, the sum 
$1 , 6o.20 nith interest thereon from January 31 1912 at 
t;n 110 rate of six per cent, per annum, said sum of $19 76o 20 
7fiq ni? f pertained by deducting from the sum of $30 - 

Af fK Auditor to be the value of the assete 

Company?®™ " Life Insurance 

$lS"®and'’l/s!i?i^R'"'® report as $375 

having been and being hereby deferred for further consX"ation®-'’®°^ 
of®&‘'rfiofnTF Wbf/^ff.’ *^2,450, the face vLlue 
less $50 paid defendants Ma.stei^ and Kinn^f therloi^’$^r20oihe 

Widdup less $4G2..->0 collected thereon bv said^M^tere and "ir 
and turned over to the receiver herein • ‘ ° tasters and Kinnear 

^ Jhw, „„h., „ ,;4ko 

Avenue. Northwest, Washington, D. C., nLelv $2 000- 

or a total of $10 997.86 to be deducted from said sum of $30 763 Ofi 
in failing]: to convey to .j or »poiJ,/oo.Oo. 

X^he'coS;^ 

WENDELL P. STAFFORD, Justice. 
Marshal's Return. 

Ser\re(J g, copy of the within orHpr nn irkViT^ u ir* 

Aug. 18, 1916. Samuel .1. Maste? nottt®foimrr;/2r^^^^^^^^ 

MAURICE SPLAIn"S£^®- 

Motion to Quash Rule. 

Filed September 1, 1916 

* * * * * ' . 

^ ♦ 

tern °and Z>ve‘fj q^rhlh'^rtu^ek^'r^ J- Ma^ 

they should not rpS,dsL?Lrco« for 

STwThV f'“i ~ thereC sa3^“® 

irst. That the Equity Court of the Supreme Court of the District 
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of Columbia has no jurisdiction over them the said respondents 
under said rule as issued. 

Second. Because they say that the said rule does not call upon 
them to perform or to do anything in compliance with the decree 
of August 2nd, 1916, but merely to show cause why they should not 
be punished for not doing certain things in compliance with same, 
and that said rule is not. based upon a proper information as re¬ 
quired by law. 

Third. That said petition, supplemental petition upon which said 
rule is based, and said rule, fail to show that they at the lime of the 
decree of August 2nd, 1916, had in their possession any money that 
was required by them to be turned over by said decree, and there¬ 
fore so much of said petition and said rule as charges your respond¬ 
ents with contempt in not ])aying over the sum of $19,765.20 is not 
based upon anything required to be done by said decree. 

Fourth. That said petition, said supplemental petition and said 
rule fail to show that on the 2nd day of August, 1916, the date of 
said decree, the said respondents had in their [possession the sum of 
$19,765.20 or any sum that was required by said decree to be turned 
over to the said receiver. 

52 Fifth. Because said petition, said supplemental petition 
and said rule fail to show .that said respondents, had in their 

possession at the time of said decree anything mentioned in said 
auditor’s rejport referred to in said decree of August 2nd, 1916. 

Sixth. Because said decree of August 2nd, 1916, does not require 
or pretend to require the said respondents to turn over any money 
or any money derived from the sale of any securities mentioned in 
said Auditor’s report for which there has been an accounting before 
the Auditor. That on said petition, said supplemental petition and 
rule no order can be made requiring your respondents to turn over 
the amount of money mentioned in said Auditor’s report because 
the said Auditor’s report refered to in said decree of August 2nd, 
1916, shows that said money was spent for the benefit of the policy 
holders of the Royal Life Insurance Company and the Modern 
Ar\ orkmen of the \\ orld^ and said money has been fully accounted 
for, and said Auditor’s report having been confirmed has never been 
set aside or vacated, nor was an appeal taken from the confirmation 
of the Auditor s report same being confirmed on the 15th dav of 
August, 1913. 

Seventh. Because in said petition, and said supplemental petition 
in arriving at the sum of $19,765.20 there is included money received 
from the sale of certain of the assets referred to in the Auditor’s re¬ 
port as of .January 31st, 1916, and said decree of August 2nd, 1916, 
sa^s that if the said assets have been converted into money resnond- 
ente need only account for same before the Auditor of the Court 
and this court is without power of authority to make an order re^ 
quiring ^^pondents to turn over any part of said sum or any sum 
whatsoever, nor can it be ascertained what amount if any 

53 is owing by respondents until a full accounting has been had 
before the Auditor. 

Eighth. A pain the said petition, and supplemental petition fail 
6—3050a 
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to show any act or attempt on the part of respondents in regard to 
the certificate of stock issued by the defendant, the Royal Life In¬ 
surance Company, because tlie said respondents have always been 
ready and willing and are now ready and willing to turn over same 
on a proper petition filed to show cause why they should not turn 
over the same. 

Ninth. So far as the real estate is concerned said petition and said 
rule aforesaid should be dismissed, because said petition fails to 
show and said rule fails to show that said title to said property ever 
was in said John B. Kinnear or Samuel J. Masters, and that upon 
proper rule to show cause why he should not turn over said real 
estate instead of why he should not be punished for not turning over 
same, the said John B. Kinnear will produce the deed and explain 
fully the grantor therein, and show that the grantor has a right to 
turn over the said property to the said receiver. 

DANIEL W. BAKER, 
Attorney for Respondents. 


Order Overruling Motion to Quash, etc. 

Filed September 1, 1916. 

♦ ♦♦♦♦♦♦ 

Upon hearing of the motion of defendants Samuel J. Masters and 
John B. Kinnear, filed this day, to quash the rules to show cause 
issued in the above entitled cause on August 18th and 25th, 1916, 
it is by the court this 1st day of September, A. D. 1916, ordered 

First, that said motion be and the same is hereby over- 
54 ruled and said defendants are allowed an exception. " 

Second, that said defendants are hereby required to an¬ 
swer said rules to show cause on or before 10 o’clock a. m. Septem¬ 
ber 5th, A. D. 1916, to which day and hour said rules and hearing 
thereon are continued. 

F. L. SIDDON"S, Justice. 


Answer of Samuel J. Masters and John B. Kinnear. 

Filed September 5, 1916. 

♦ ♦♦♦♦♦♦ 

Without waiving the motion to quash and the exception taken 
thereto, and answering the rule filed, in the above entitled cause, 
Samuel J. Masters and John B. Kinnear, your respondents, sayi 

First. 'I hat they are not guilty of any of the matters charged 
therein. 

Second. That they have always been ready and willing to fully 
comply with all and each of the terms of the said decree of August 
2nd, 1916, and they have been always ready and willing to turn 
over the said stock in their possession mentioned in said first para- 
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graph of said rule upon a proper petition filed for its delivery. And 
respondents further say that there is in the possession of respondent, 
John B. Kinnear, 85% of the said $25,000.00 certificates of stock 
of the Royal Life Insurance Company and 50% of said stock is held 
by him for the benefit of the policy holders of the Royal Life In¬ 
surance Company and the Modern Workmen of the World, and that 
35% belongs to Charles A. Plartmann and Bion H. Cohill and that 
in a certain case at law numbered 54657, there was issued a 

55 garnishment on said respondent in said cause by Samuel J. 
Masters and that said stock is now subject to said garnish¬ 
ment. And respondents further say that while said stock may be 
of little, if any, value, by reason of the decision of the Court of Ap¬ 
peals in this cause, there is in said stock the original $1,000.00 stock 
of the Royal Life Insurance Company, which is still in existence 
and that your respondents hold said stock aforesaid subject to the 
claims aforesaid, and that they are ready and willing to turn same 
over to said receiver upon a proper order of court made, but re¬ 
spondents submit that said order should be made subject to any 
claims of the owners of said stock, or to any claims by reason of the 
garnishment herein mentioned, and Samuel J. Masters here claims 
a lien on said 35% of said stock and asks that if same be ordered to 
be turned over that his lien be properly prCv^erved. 

Third. That they have always been ready and willing to deliver 
over any assets in their possession mentioned in said decree of 
August 2nd, 1916, and that they did not turn over said note of the 
United States Banking and Investment Company for $6,670.00 be¬ 
cause the said note while held by them for the benefit of the policy 
holders of the Royal Life Insurance Company and the Modern 
Workmen of the World, became a bad investment and was replaced 
by $7,000.00 worth of real estate notes now in the custody of the 
Court, which said real estate notes were taken in lieu of said note 
aforesaid on the ground that they were a better security than the 
note aforesaid mentioned, but respondents say that Samuel J. Mas¬ 
ters has in his possession the note for $6,670.00 together with col¬ 
lateral security of said note, a note of $6,810.00 and some stock of 
the Piedmont Heights Realty Company, and that should the 

56 court hold that the note of $6,670.00 should be turned over 
to the receiver together with the collateral security aforesaid, 

respondents are willing to turn same over provided that an order is 
made that there be delivered to them the $7,000.00 real estate notes 
now in the custody of the Court, but your respondents say that the 
said $7,000.00 real estate notes were taken in good faith In lieu of 
said security aforesaid, because the security aforesaid became of lit¬ 
tle, if any, value, as stated aforesaid, and respondents are willing 
that the said $7,000.00 notes in the custody of the Court shall be 
received by the receiver in lieu of said $6,670.00 note and the col¬ 
lateral security note of $6,810.00 and the stock of the Piedmont 
Heights Realty Company. And respondents further say that they 
did not turn over the bond of the National Investment Company 
because said bond had been to a great extent paid in cash, and there 
had been accepted for the balance due between the difference in 
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money and the amount due on said bond a certain real estate note 
of $1,681.42, which is now in the hands of the Clerk of the Supreme 
Court of the District of Columbia. And respondents say that as to 
the cash received on said bond of the National Investment Company 
they are ready and willinjv to account for same as required by the 
decree of August 2nd, 1916, and they further say that the said 
$1,681.42 note is better security than the bond of the National In¬ 
vestment Company, but that if the Court should order the bond to 
be turned over to the receiver for the balance due in cash they are 
ready and willing to turn same over provided the said note of 
$1,681.42 be returned to respondents. And respondents further say 
that the said $2,500.00 note of J. P. F. White mentioned on page 
10 of the original petition of said receiver, was not an asset of said 
Poyal Life Insurance Company on the 31st day of January, 

57 1912; that on said note aforesaid there was paid on .Tan. 20th, 
1912, the sum of $1,565.62 and a new note for $934.38 se¬ 
cured on same property given in lieu of said note, on which $80.00 
was paid on the 20 day of August, 1914; that said $934.38 note is 
in the custody of the Court and was an asset of the Koval Life In¬ 
surance Company on the 31st day of January, 1912. That the said 
$1,565.62 was paid into the treasury of the Royal Life Insurance 
Company and was used for the benefit of the policy holders and will 
be fully accounted for at the proper hearing before the Auditor. 
That the said $934.38 note was an asj^et on said date and should be 
received and accepted by said receiver as such. 

Respondents further say that as to the cash received by reason of 
the sale of any of the said securities mentioned in said Auditor’s Re¬ 
port they are ready and willing to account for same as provided by 
the decree of August 2nd, 1916, and that upon proper accounting 
and a decree as to the amount, unless appealed from, a settlement 
with the receiver will be made therefor. 

Respondents further say that in handling the assets mentioned 
aforesaid they acted for the benefit of the policy holders of the 
Modern AVorkmen of the W^orld and the Royal Life Insurance Com¬ 
pany, and all payments made by them were legitimate and rightful 
payments made for the benefit of the said policy holders, and as 
the Court of Appeals has decided that the said assets belong to the 
said policy holders your respondents respectfully submit that they 
are entitled to be subrogated to the rights of the said policy holders, 
that they have settled with, and they should not be required or com¬ 
pelled to pay over any amounts of money that have l)een used 

58 hv them for the benefit of the said policy holders, said assets 
being as decided by the Court of Appeals a trust fund for the 

benefit of the said Policy holders. 

Respondents further say that in said Auditor’s Report filed on the 
21st day of March, 1913, there was allowed to respondents as legiti¬ 
mate and rightful payments made for the benefit of the Royal Life 
Insurance Company the sum of $4,960.55 paid for the claims which 
had accmed before the seuarat« of the Royal Life Insurance Com¬ 
pany and the Modern Workmen of the AVorld and that said Audi¬ 
tor’s Report was confirmed on the 15th day of August, 1913, and no 
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appeal taken therefrom and said report was never set aside. And 
your respondents further say that up to the 31 day of January, 1913, 
they [)aid out for the benefit of the policy holders of the Royal Life 
Insurance Company and the Modern Workmen of the World a fur¬ 
ther sum of $8,779.08 which has been paid on claims accruing be¬ 
fore and after the said separation, and which was not considered by 
tlie Auditor because the Modern Workmen of the World was not a 
party to said cause. 

Fourth. Answering the fourth paragraph of said rule wherein re¬ 
spondents are charged with contempt for not turning over the prop¬ 
erty of 210 Florida Avenue, N. W. in said city of Washington, Dis¬ 
trict of Columbia, or to pay said receiver the sum of $2,000.00, with 
interest from the 31st day of January, 1912, your respondents say 
that the said title to said property never was in them, nor was.it in 
them on the 2nd day of August, 1918, but that the said title was at 
one time in the Royal Life Insurance Company and was conveyed 
by them under advice of counsel to the Modern Workmen of the 
World and by the ^lodern Workmen of the World to the Modern 
Workmen of the World Society a corporation in existence and 

59 now doing an insurance business, under a proviso and condi¬ 
tion that it should be still considered as an asset in the equity 

cause and should be transferred at any time to carry out any decree 
in said cause, said cause being lis pendens as to the said property, 
and that to carry out the condition of said transfer to the Modern 
Workmen of the World Society, the said Socaety by its proper officers 
have executed a deed of the said ]>roperty, which said deed is now 
in the possession of respondents for delivery to the receiver. x\nd 
they aver that in answer to tlie proper petition filed to show cause 
why they should not turn over said deed to the receiver, said re¬ 
spondents will turn over said deed, said deed being now in their 
possession, or if the court considers it has jurisdiction to make such 
order on the rule now issued your respondents will deliver said deed 
to said receiver. 

Respondents further say that they are willing and ready in so 
far as they can to comply with the decree of August 2nd, 1916, and 
willing and ready to account for all monevs received hv them from 
the sale of any and all securities, and willincr and ready to account 
for and make good any change in the securities if it be found that 
any change has been made to the detriment of the policy holders of 
the Royal Life Insurance Company and the Modern Workmen of 
the World, and ready and willing to have said cause referred to the 
Auditor as provided by the said decree of August 2nd, 1916, and a 
full accounting made of the trust performed by them representing 
the said policy holders. 

Your resr)ondents further claim that in said petition and said rule 
that there should be paid by them the sum of $19,765.20 is not only 
erroneous for the reasons stated aforesaid but is erroneous in 

60 that said receiver in his petition and said court in this rule 
issued treated the assets found as of January 31st, 1912, as 

though said assets were of the value found when said petition shows 
that that was their face value, and said receiver in said petition asks 
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that respondents be charged with the face value and not with their 
real value. Respondents have already set out that certain of the 
said assets became of little, if any, value, and in order to keep same 
good other securities were put up which other securities as mentioned 
in said answer before, said respondents are ready and willing should 
be received by the receiver. 

Respondents further say that they have held said funds in the 
official capacity as officers of the Royal Life Insurance Company and 
Modern M orkmen of the World and not in their individual capacity, 
and tliat they exercised as they thought richt and proper the trustee¬ 
ship in them reposed by virtue of their office in said corporations. 

And respondents further say that they have fully answered said 
rule and said petition, and they are ready and willing to deliver the 
original assets^ in their hands as set out in this answer provided said 
court shall think that the same ought to be delivered instead of de- 
In*ering to the receiver the securities in the custody of the court, and 
they are ready and willing to have the question referred to the Audi¬ 
tor to determine whether the original securities are less or more than 
the ^alue of the substituted securities. And respondents sav that 

bond of the National Investment Company 
ot »To,000.00 but that there should be charged against said bond the 
sum in cash received on part payment thereof, but respond- 
ol ents submit that should the court order them to deliver these 
securities then your respondents shall be entitled to the note 
tnat was put up in lieu of same, and respondents further sav that 
t ley willing to account as required by said decree of 

August 2nd. 1916, before the Auditor of the Court for all sums of 
money received by them in payment of said securities, including 
the part pa>;ment of the bond of the National Investment Company, 
and they ask that this cause be referred to the Auditor to state an 
account in order that your respondents may show amounts they paid 

TL ^ policy holders and be allowed credit therefor 

lhat they are ready and willing to deliver the deed as set out in said 

ansver upon proner order of court and pray if the court believe the 

same should be delivered that said order be made without adjudging 
them in contempt. aujuu,.,iiig 

disclT^ged your respondents pray that said rule be 

SAMUEL J. MASTERS, 

JOHN B. KINNEAR, 

DANIEL W. BAKER, Respondents. 

Attorney for Respondents. 

District of Columbia, ss : 

Samuel J. Masters and John B. Kinnear being first duly sworn 

1 ^®* foregoing answer bv them 

subscribed and know., the contents thereof; that the matters 
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things therein stilted of their own personal knowledge are true, and 
those things stated on information and belief they believe to be true. 


SAMUEL J. MASTERa 


JOHN B. KINNEAR. 


Subscribed and sworn to lief ore me this 5" day of September, 
1916. 


JOHN R. YOUNG, Clerk, 
By A. W. LEVENSALER, 

AssH CUk, 


62 Memorandum of Court. 

Filed September 21, 1916. 

By his petition filed herein on August 15, 1916, the Receiver 
appointed by the decree of this Court of August 2, 1916, asks for 
certain instructions growing out of his efforts to secure compliance 
by the defendants Masters and Kinneax of the terms and provisions 
of said decree; and by a supplemental petition of the Receiver, 
filed herein on August 18, 1916, he asks instructions on certain 
additional matters set out in that petition, and also prays that a 
rule issue, directed to the defendants Masters and Kinnear, re¬ 
quiring them to show cause why they should not be adjudged in 
contempt of Court for failure to comply with the said decree in 
the particulars set forth in the Receiver’s first and supplemental 
petitions. 

Upon consideration of these petitions, this Court, by Mr. Justice 
Stafford, on August 18, 1916, issued its order instructing the Re¬ 
ceiver in certain particulars, and deferring action on other instruc¬ 
tions sought by the receiver pending the hearing on the rule to 
show cause issued on the same day as the order. Insofar as instruc¬ 
tions were given by the order of Au^st 18, 1916, referred to, it 
is assumed that at this time no attention need be paid to these in¬ 
structions. 

Upon the service of the rule upon the defendants, a motion to 
quash was made by them, and after a hearing overruled; and there¬ 
upon they filed an answer to the rule in which they first undertake 
to answer or enter a plea of ‘.‘Not guilty” to the matters charged 
in the rule, or perhaps more accurately speaking, in the 

63 petitions of the Receiver upon which the rule issued. They 
then proceed to make answer to the various matters pre¬ 
sented to the Court by the Receiver’s petitions. 

As to the requirement of the decree of August 2, directing the 
defendants to deliver the certificates of stock of the Royal Life In¬ 
surance Company of the par value of $25,000.00, they say that there 
is in the possession of the defendant Kinnear eighty-five per cent 
thereof, and that thirty-five per cent of this belongs to the plaintiffs 
Hartmann and Cohill but is subject to a garnishment issued in an 
action brought by the defendant Masters, and while expressing a 
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willingness to surrender said eighty-five per cent of the stock say 
that tlie order requiring its deliver^" should be made subject to any 
claims of tlie owners of said stock or to any claims by reason of the 
garnislimeiit mentioned. But in the oral argument, it was conceded 
by their counsel that the stock should be turned over, and that in 
the hands of the Receiver it would be subject in any event to any 
lawful claims or liens against it and which may be determined 
hereafter. The further refusal to deliver this stock to the Receiver 
is, or will be, in contempt of this Court’s decree, and it will be so 
adjudged in an appropriate order. It was stated in the argument 
by counsel for the defendants that remaining fifteen per cent of the 
$25,000.00 worth of Royal Life Insurance Company stock was in 
the hands of the plaintiffs. 

The defendants then undertake to deal with other items of assets, 
and to offer an exf)lanation of why they have failed or refused to 
deliver them to the Receiver as required by the decree. 

The answer is vague and general in its terms, and argu- 
04 mentative, and throughout it is constantly averred that on an 
accounting before the Auditor all the matters in controversy 
can be cleared up, and that they stand ready to complv with any 
final decree that may be made after such an accounting before the 
Auditor. 

In the opinion of the Court, the answer does not purge the de¬ 
fendants of the contempt alleged against them by the Receiver. The 
reasons for siiying this should be stated. 

The decree of August 2,1916, was made by this Court in obedience 
to the mandate of the Court of Appeals and in accordance with the 
opinion of that Court in the case. The mandate orders that the 
defendants blasters and Kinnear deliver to the Re<*eiver to be ap¬ 
pointed by this Court “the assets of the Royal Insurance Company 
derived from the Modern Workmen of the World in full. In the 
event of any of those assets have been converted into money they 
shall be made to account for the money with interest from the date 
of its receipt.” The mandate requires the appointment of a re¬ 
ceiver for the Royal Insurance Company, and also that the de¬ 
fendants shall surrender the books and records of the Royal In¬ 
surance Company, and this Court is required to enter such further 
orders as may be necessarv to carry out the obiects of the mandate 
as are not inconsistent with the opinion of the Court. 

The opinion of the Court of Appeals states, among other things, 
that the defendants Masters and Kinnear 

“proceeded in their own names to act for the Royal Insurance Com¬ 
pany, taking its receipts, and paving some of it« oblirrations. ♦ * ♦ 
Thev, at the same time, undertook to hold the securities assimied 
by the Modern Workmen of the World to the Roval Tncurance Com- 
panv as Trustees for the Modern Workmen of the World, which 
thev then undertook to represent.” 

The opinion states that this action of the defendants was inde¬ 
fensible; that 
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65 “they had no right, without the authorization of the Royal 
Insurance Company, to take the assets formerly assigned by 
the Modern Workmen of the World and hold the ^me for the 
Modern Workmen of the World as they professed to do. 

They were self constituted trustees of a supposed interest ot the 

Modern Workmen of the World. . . v ,j- iu 

“The Court (Meaning this Court) was right in holding them r^ 

sponsible for the assets which they Royal Insuranee Company had 
in their possession of its own at the time of the misunderetanding 
between the parties, and also for the value of the furniture con¬ 
verted I'y them. They had no right to sell any of these, and must 

be held liable for its actual value at the time.” 

The situation, the Court of Appeals concluded, called for the 
appointment of a Receiver for the Royal Insurance Company who 
“shall take possession of its property, and undertake to reogranize 
and manage its affairs under the supei^’ision of the Court. 

The Court then directs that the decree appealed from be re¬ 
versed, with costs, 

‘^and the cause remanded witli directions to appoint a receiver for 
the Royal Insurance Company, and the further order that i Inters 
and Kinncar deliver to him the assets of the Royal Insurance Com¬ 
pany derived from the Modern Workmen of the World as shown 

by the Auditor’s report.” 

The decree of this Court, pursuant to the mandate and opinion 
of the Court of Appeals, appointed a Receiver, and required the 
defendants, on the qualification of such receiver to convey, transfe^ 
assign and deliver, or cause to be conveyed, transferred, assigned 

and delivered, to him, 

•‘all the pro])erty and assets of said Insurance Company, of w^atso- 
ever kind and nature, as found and stated by the Auditor of this 
Court, as of January 31, 1912, in his report med herein on Ju y 
3, 1913, including in said property and assets, those received by said 
Insurance Company from the Modern Workmen of the World, 
and including all securities, collateral or otherwise, and all moneys 
or anything of value in any way or manner derived therefrom, 
and furthef all money or other things of value belonging to said 
Insurance Company and Modern Workmen of the World, coining 
into their hands or received by or for them or either of them since 
Tanuarv 31 1912. They shall also deliver to said Receiver all 
the records, books, accounts, corrrapondence, imd other papers 
66 of said Insurance Company and Modem Workmen of the 
World, and the certificates of stock,^ amountinj^ m par value 

to $ 25 , 000 . 00 ’ of said Insurance Company.” j 

The foregoing requirements of the decrw are believed to be in 
strict conformity with the directions of the Court of Appeals as 
found in its mandate and opinioft. That Court has found that 
this is what the defendants Masters and Kinnear must do, and this 
Court pursuant to the directions of the Court of Appeals has com¬ 
manded them to do what the Court of Appeals declared they must 

6—3050a 
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do. If they have been exchanging or selling the assets of the Royal 
Life Insurance Company, they have done so on their own responsi¬ 
bility and at their own peril. If they have made expenditures or 
disbursements from these assets or the proceeds thereof, whether 
for the benefit of the Royal Life Insurance Company policy holders 
as they conceived it or not, they did so on their own individual re¬ 
sponsibility and at their own peril. In the judgment of this Court, 
the language of the Court of Appeals requiring them to account for 
any of the assets converted into money with interest from the date 
of its receipt means that they must pay this money to the Receiver 
at this time, and this is what the decree of August 2, 1918, of this 
Court meant they must do. Having complied with these require¬ 
ments, they will be permitted before the Auditor, to whom the 
cause is referred for a statement of account by the decree of August 
2, 1916, to show, if they can, the propriety or legality of their ac¬ 
tions. They, better than any one else in all probability, know just 
what or where the assets of the Royal Life Insurance are, as declared 
by the Auditor as of January 31, 1912, and these assets they are 
required to deliver, or cause to be delivered, to the Receiver. This 
they have thus far failed or refused to do, with certain exceptions 
that appear in the papers in the case, and they must, there- 

67 fore, be adjudged in contempt of the Court’s decree, and be 
committed for such contempt until they shall purge them¬ 
selves thereof by compliance with the Court’s decree, and an order 
will be signed accordingly. 

Some argument was made by counsel for the defendants to the 
effect that the defendants could not be required to turn over to the 
Receiver as the equivalent of assets that have been either sold or 
exchanged or otherwise converted, an amount equal to the state¬ 
ment of said assets by the Auditor, since the Auditor, it was insisted, 
had not found that these assets were of the value in which they 
are listed by him, and that nowhere else in the proceeding has that 
value been ascertained or determined. Whatever merit there may 
be in this contention, insofar as the proceedings under this rule are 
concerned, it may be said that as they undertook to dispose of some 
of these assets, either by a sale or exchange or some other form of 
conversion, they must, at this time, either turn over these assets 
in the form in which the Auditor found them to exist as of January 
31, 1912, or their equivalent in cash as stated in the Auditor’s 
schedules, with interest thereon from that time. 

From the order adjudging the defendants in contempt, however, 
should be excepted all assets thus far delivered by them to the 
Receiver, and the fifteen per cent of the capital stock of the Royal 
Life Insurance Company which their counsel stated in open Court 
was not, and never had been, in their possession, but which was in 
the possession of the plaintiffs in this suit; and there should also 
be excepted from the order the items excepted under paragraph 
numbered two of the rule to show cause; but it should include the 
real estate known as premises 210 Florida Avenue, which 

68 tliey have failed to convey or caused to be conveyed to the 
Receiver, the interest of the Royal Life Insurance Company 
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in the same being an equity amounting to $2,000.00, as stated in 
the Auditor’s report. 

Order to be settled on notice. 

By the Court: 

F. L. SIDDONS, Justice, 

September 21, 1916. 


Motion to Set Cause for Hearing. 

Filed September 22, 1916. 

(Filed with Court as of September 11" 1916.) 

3|c ^ :|e ]|c 4c 4c 

Respondents move the court to set this cause for hearing on such 
evidence as petitioner and respondents may desire to produce, as 
the said first paragraph of respondents’ answer denies everything 
contained in said petition, and no demurrer or objection in law 
has been filed to said answer. 

DANIEL W. BAKER, 
Attorney for Respondents. 


Motion to Dismiss. 

Filed September 22, 1916. 

(Filed with Court as of September 11" 1916.) 

♦ ♦♦♦♦♦♦ 

Respondents move the court to dismiss the several petitions filed 
in this cause and the rules to show cause why respondents should 
not be punished.for contempt, because petitioner has raised no ques¬ 
tion of law, by demurrer, or otherwise to the answer, and because 
Said answer questions the facts contained in said petition and 
69 petitioner has produced no evidence to sustain any of the 
facts contained therein. 

DANIEL W. BAKER, 
Attorney for Respondents. 


Suggestion of Defendants to Court. 

Filed September 22, 1916. 

♦ ♦♦♦♦♦♦ 

Now comes respondents Masters and Kinnear and suggest to the 
Court that they have this day handed to H. Winship Wheatley, 
Receiver, deed made by the Modern Workmen of the World Society 
for the property mentioned in said Auditor’s Report, and they say 
that said deed conveys all the right, title, and interest formerly 
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held by the Royal Life Insurance Company in said property. That 
they have delivered to 11. Winship Wheatley the note for $5,800.00 
dated July 23th. 1910, represented as an asset of $3,670.00 in the 
Auditor’s Report and the collateral security thereunto belonging; 
and they have further delivered the gold bond of the National In¬ 
vestment Company for $6,000.00 representing the sum of $1,681.42 
still due thereon. These assets have been in the possession of re¬ 
spondent John B. Kinnear. They have also delivered all of the 
stock required to be delivered in said opinion of the court of Sep¬ 
tember 21st, 1916, said delivery of .^^aid assets being by exhibit and 
affidavit attached to and marked Exhibit “A”. 

Respondents further say that in view of thc' fact that the court 
in its opinion has stated that their answer is vague, general and 
argumentative, they are ready and willing to show to the court at 
a hearing had on their answer, exactly what was done with 

70 the moneys received by John B. Kinnear for the sale of the 
securities mentioned in said Auditor’s Report, and respond¬ 
ents further say that the said decree of the Court of Appeals required 
them to turn over the assets of the Royal Life Insurance Company 
derived from the ^lodern Workmen of the World as shown in the 
said Auditor’s Report, and that said Auditor’s Report shows that 
your respondents were allowed the amount set up in their answer 
and that the allowance was confirmed by the court and should be 
credited against any claim of respondents. 

Respondents further say that they have carefully read over the 
memorandum filed by the Court on the 21st day of September 1916, 
and that they have delivered to the Receiver all the tangible assets 
in their hands and that belonged at any time to the Royal Life 
Insurance Company and that they stand ready and willing to ac- 
. . ^ received by them under the sale, or exchanges 

of securities, and stand ready and willing to show, if the court de¬ 
sires, that the exchanges made were made for the benefit of the 
policy holders and stand ready and willing to show that the assets 
mentioned in said Auditor’s Report were mere paper assets, and 
not of the value therein stated, and being so ready and willing to 
show the court, and having delivered all tangible assets, they ask 
that no contempt order be issued against them for not complving 
with the decree of August 2nd, 1916, and they stand ready and 
willing to account either to the court or before the Auditor for all 
the moneys received by them as trustees of the Royal Life Insurance 
Company. And respondents further say that they have paid on 
account and for the benefit of the policy holders to whom the Court 
of Appeals said the said assets belong, "the sum of $4,980.50 down 
to the 31st day of January 1913, and that since said date 

71 there has been paid out for the benefit of said policy holders 

$8,134.08, and that on proper accounting if it 
be found that something is due said receiver by reason of moneys 
received from said policy holders, the same will be found bv the 
Auditor and a money decree will be entered therefor and paid by 
said respondents, and they pray therefore that having complied with 
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everything mentioned in said decree, and having offered to comply 
by proper accounting with the memorandum filed September 21st, 
1916, that the whole proceedings be dismissed. 

SAMUEL J. MASTERS. 

JOHN B. KINNEAR. 

DANIEL W. BAKER, 

Attorney for Respondents. 

District of Columbia, ss: 

Samuel J. Masters and John B. Kinnear being first duly sworn 
depose and say that they have read over the foregoing by them 
subscribed and knows the contents thereof; that the matters and 
things stated of their own personal knowledge are true, and those 
things stated on information and belief, thev believe to be true. 

SAMUEL J. MASTERS. 

JOHN B. KINNEAR. 


Subscribed and sworn to before me this 22nd day of September 
1916. 


[seal.] 


MARTIN J. McNamara, 

Notary Public, D. C. 


72 


♦ 


Exhibit “A.’’ 

♦ ♦ ♦ ♦ ♦ 

Affidavit of T. P. Regan. 


♦ 


District of Columbia, ss: 

T. P. Regan, being first duly sworn deposes and says that he today 
delivered to H. Winship Wheatley, Receiver, the original letter copy 
of which is hereto attached, together with deed made by the Modern 
Workmen of the World Society for property mentioned in said peti¬ 
tion, and set out in Auditor- Report in Equity No. 30946; the stock 
of the Royal Life Insurance Company as set out in said letter signed 
by Masters and Kinnear, and the $6,800.00 note of July 26th, 1910, 
together with the collateral security, and the gold bond of the Na¬ 
tional Investment Company for $6,000.00. Said letter and said assets 
being delivered in a sealed envelope personally to the said H. Win- 
ship Wheatley. 

T. P. REGAN. 


Subscribed and sworn to before me this 22nd dav of September 
1916. 

[seal.] MARTIN J. McNAMARA, 

Notary Public, D. C. 

♦ ♦♦♦♦♦♦ 

To*H. Winship Wheatley, Esq., Receiver in the above entitled cause: 

In accordance with the opinion of Mr. Justice Siddons filed Sep¬ 
tember 21st, 1916, we herewith hand you the remaining assets of the 
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Royal Life Insurance Company in our possession. Deed made by 
the Modern Workmen of the World Soceity to you for property men¬ 
tioned in your petition, same being only an equity in the said 

73 property. This property is the same property and in the same 
position as it was at the time when it was owned by the Royal 

Life Insurance Company. The stock of the Royal Life Insurance 
Company in our possession which is required by the opinion 
to be handed over, the opinion reserving the rights of third 
persons. The $8,800.00 note of July 2oth, 1910 together with the 
collateral security held therefor. The gold bond for $8,000.00 of 
the National Investment Company, Inc. on w’hich would yet be due 
according to the opinion of the court the amount taken in payment 
in other notes, these notes now’ being in the possession of the court, 
the amount being, if the notes are not taken as payment, $1,881.42. 

You will plea.se give such receipt as you think proper for these 
papers. 

SAMUEL J. MASTERS. 
JOHN B. KINNEAR. 

Objections to Proposed Decree. 

Filed September 29,1916. 

♦ ♦♦♦♦♦♦ 

Respondents, Samuel J. Masters, and John B. Kinnear, through 
their attorneys, having seen the proposed decree to be made in the 
above entitled cause, holding them in contempt object and except to 
any decree in this cause that holds that your respondents are in con¬ 
tempt and commits them to jail for the non-payment of money on the 
ground that said court has no jurisdiction to enforce the payment by 
a contempt decree or to incarcerate respondents in jail for the non¬ 
payment of money; that said action on the part of the court is not 
only without authority, but contrar}^ to law, to the Federal Constitu¬ 
tion, and not due process of law. 

74 Respondents further object and except to so much of the 
proposed decree as holds them in contempt for having not 

delivered the deed mentioned in said proceeding on the ground that 
the said deed has been delivered in so far as their power lies, and on 
the further ground that no deed has ever been tendered them to be 
executed, nor has there been at any time title in them to said prop- 
erty. 

DANIEL W. BAKER, 
Attorney for Respondents. 

Decree Adjudging Defendants in Contempt. 

Filed October 4, 1916. 

♦♦♦♦♦♦♦ 

This cQu®e coming on to be heard upon the petition and supple¬ 
mental petition of H. Winship Wheatley, receiver, upon the rules 
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to show cause issued thereon, the answer of defendants, Samuel J. 
Masters and John B. Kinnear, thereto and upon the motion ot said 
defendants to set the cause for hearing on oral testimony, which 
motion is overruled and exception noted, and the motion then filed 
to dismiss the said petitions and rules, which motion is also overruled 
and exception noted, and said receiver and each of said defendants 
being personally present in Court at said hearing and their respective 
counsel having" argued the matters involved to the Court and upon 
consideration thereof and of the paper writing subsequently filed in 
this cause by said defendants entitled “suggestion to the Court on the 
part of defendants” with the affidavit and letter attached th^^to and 
upon examination and consideration of the various paper/writings 
referred to therein and exhibited to the Court, it is, by the Court, this 
4th day of October, A. D. 1916, found, adjudged, ordered and de¬ 
creed, as follows: 

75 It is found by the Court: 

1. That pursuant to the mandate of the Court of Appeals 
of the District of Columbia, a final decree was duly passed by this 
Court in this cause, as follows: 

“Pursuant to the mandates of the Court of Appeals, filed in this 
cause on Julv 5 and July 6, 1916, respectively, and now presented to 
this Court, i"t is, by the Court, this 2nd day of August, 1916, ad¬ 
judged, ordered and decreed: 

1. That IT. Winsbip Wheatlev be, and he is hereby, appointed 
Receiver of and for the Royal Life Insurance Company of the Dis¬ 
trict of Columbia, and before acting as such, he shall give a bond, 
with suretv to be api^roved bv the Court, in the penal sum of Forty 
Thousand Dollars ($40,000.00), conditioned for the due and faithful 
performance by him of his duties as such Receiver. 

He shall then proceed to secure and take possession of all the prop¬ 
erty and assets of said Insurance Company, wheresoever the same may 
be situated or located, includinor anv such assets heretofore delivered 
to the custody of the Clerk of this Court bv the defendants, or either 
or any of them, pursuant to the decree of this Court, passed herein on 
the thirteenth dav of May, 1915, and whether the same be desig¬ 
nated or described as the property and assets of said Insurance Com¬ 
pany or of the Modern Workmen of the World, and said Clerk is 
hereby authorized and directed to deliver said property and assets, 
including any and all money derived therefrom, to said Receiver, 
upon his demand therefor, and the receipt of said Receiver shall be 
a full acquittance thereof to said Clerk. 

2. That the defendants. Masters and Kinnear, immediatelv upon 
the qualification of said Receiver, shall convey, trans^’er, assign and 
deliver, or cause to be conveved, transferred, assigned and delivered^ 
to him, all the property and assets of said Insurance Company, of 
whatsoever kind and nature, as found and stated by the Auditor of 
this Court, as of January 31, 1912, in his report filed herein on July 
3, 1913, including in said property and aosets, those received by said 
Insurance Company from the Modern Workmen of the World, and 
including all securities, collateral or otherwise, and all moneys or 
anything of value in any way or manner derived therefrom, and 
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further all money or other things of value belonging to said Insur¬ 
ance Company and Modern Workmen of the World, coming into 
their hands or received by or for them or either of them since Janu- 
arv 31, 1912. Thev shall also deliver to said Receiver all the records, 
books, accounts, corresj)ondence and other papers of said Insurance 
Company of Modern Workmen of the World, and the certificates of 
stock, amounting in par value to $25,000.00, of said Insurance Com- 
pany. 

3. That inasmuch as it was stated in open Court by Counsel for the 
defendants. Masters and Kinnear, that said defendants, had realized 
upon some said property and assets, and claimed to have expended or 
disbursed moneys derived therefrom for the benefit of said Insurance 

Comi)any and the Modern Workmen of the World, a claim 
76 not to be construed as admitted by this decree or such ex- 
I)enditures or disbursements, if any, authorized or approved, 
this cause is hereby referred to the Auditor of this Court, for the 
purpose of ascertaining and stating an account of said Masters and 
Kinnear, of all monevs or anvthing of value derived bv them, or 
either of them, from said property and assets, including rent, divi¬ 
dends and interest, and from the business carried on bv said Insur- 
ance Company and Modern Workmen of the World since and in¬ 
cluding January 31, 1912, and of all expenditures and disbui*sements 
claimed to have l>een made by them, or either of them, for, on account 
or for the benefit of said Insurance Company and Modern Workmen 
of the World. Tie shall charge said defendants with interest on any 
money received by them and belonging to said Insurance Company 
from the date of its receipt. And said Auditor, for this puqiose, is 
hereby authorized to take such testimony and receive such evidence 
as mav be necessarv. 

4. The Receiver shall undertake to effect a reorganization of said 
Insurance Company, provided the same is approved by this Court, 
and shall manage its affairs under the supervdsion and direction of 
the Court. The property and assets of said Insurance Company shall 
be conserved by said Receiver and shall be used for the benefit of its 
policy holders and those of the Modern Workmen of the World who 
have accepted the liability of said Insurance Company. Thev shall 
not be used for the benefit of the stockholders of said Insurance Com¬ 
pany. 

5. This cause is retained for the purpose of effecting the objects 
- of this decree and of the making, from time to time, of such further 

decree's and orders as may be necessary and proper. 

6. The costs of thi'j proceeding to this date, including the costs 
of the appeals to the Court of Anneals as awarded by its mandates, 
shall be paid by the defendants Masters and Kinnear and the plain¬ 
tiffs may have execution therefor, as at law. The payment of future 
costs shall he determined by the Court as occasion may require. 

By the Court: 

F. L. SIDDONS, Justice^ 

2. That said decree was passed upon and after a full hearing by 
the said Court at which said defendants, Samuel J. Masters and John 
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B. Kinnear, were represented by counsel, who argued the same to the 
Court, and the Court had jurisdiction of said defendants, of the sub¬ 
ject matter of the cause and to pass said decree, from which said 
decree no appeal nor other proceedings for the review thereof has been 
taken by either of said defendants, the time for appeal having ex¬ 
pired. . 

77 3. Tliat the said 11. Winship Wheatley duly qualified as 

receiver by giving the lx)nd as required by said decree, which 
bond was duly approved by the Court, after which and prior to the 
filing of his petitions in this cause, he duly made demand upon 
said defendants, Samuel J. Masters and John B. Kinnear, for a full 
compliance by them with the provisions and requirements of said 
decree as directed therein. 

4. That the pro[)erty and assets mentioned in said decree as found 
and stated by the Auditor of this Court as of January 31, 1912, were 
as follows: 

“Modern Workmen: 

Real Estate Loans ... 

Collateral Loans .... 

Bonds N. 1. Co. 

Furniture estimated at 


7,150.00 

12,120.00 

6,000.00 

375.00 

-25,645.00 


Royal Life: 

Real Estate . 2,000.00 

Funiture estimated. 125.00 

Furniture and fixtures purchased. 1,847.86 

Cash on hand. 1,145.20 

- 5,118.06 


Total. 30,763.06’^ 


5. That the said item “Real Estate Loans $7,150.00” was made 
up of three promissory notes of a certain John P. F. White, one 
for $2,450, that is for $2,500 less $50 paid thereon; of a second note 
for $2,500 and a third note for $2,200; that the said second note of 
>said White was paid to defendants. Masters and Kinnear, with a new 
note for $934.38 and with cash equal to the difference between the 
face of said note and said $2,500 note and interest; that the said 
first $2,500 note and the third note for $2,200 were turned over to 
and received by the receiver and the said note for $934.38 was 
tendered to but was not received by him and that said defendants 
failed and refused to convey, transfer, assign or deliver or to cause 
to be conveyed, transferred, assigned or delivered to said 
78 receiver the moneys received by them on said second $2,500 
note or any part thereof or said note or said sum of $2,500 
or any sum on account thereof, for w^hich said failure and refusal 
to deliver to said receiver the said sum of $2,500 with interest from 
January 31, 1912, the said'defendsmts and each of them have failed 

7_«3050a 
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and refused to comply with the provisions and requirements of said 
decree. 

6. That the item “Collateral Loans $12,120.00” was made up of 
the several promissory notes designated as the S. N. Widdup note 
for $2,000, of the Harry Lamson note for $2,000, of the Sudwarth 
note for $1,450 and of the U. S. Banking Company note for $8,670; 
that there was paid to said defendants in ca«h on account of said 
Widdup note the sum of $462.50, which sum, without interest 
thereon, and which note were turned over to the receiver and re¬ 
ceived by him; that all of these notes except the Widdup note were 
paid in full after January 31, 1912, to said defendants. Masters and 
Kinnear; that the Lamson and Sudwarth notes were paid in full in 
cash to them; that the U. S. Banking Company note was paid to 
them in full with interest, partly in cash and tlie balance thereof 
with fourteen certain notes of one Grover G. Adderholt for $500 
each, which said Adderholt notes were tendered to the receiver but 
were not received by him, and that said defendants, Ma.sters and 
Kinnear, failed and refused to convey, transfer, assign or deliver 
or cause to be conveyed, transferred, a.'^signed or delivered to the 
receiver the moneys received by them on said Lamson, Sudwarth 
and U. S. Banking Company notesi or any part thereof or the ag¬ 
gregate sum of said notes or any part thereof, but did offer at the 

hearing to and did subsequently turn over to said receiver 
79 the said U. S. Banking Company note with certain parts of 

the papers designated by endorsements thereon as having been 
substituted as securities for the payment thereof and which note had 
theretofore been fully paid, for which said failures and refusals to 
deliver to the receiver the said three sums of $2,000, $1,450 and 
$6,670 with interest, the said defendants and each of them have 
failed and refused to comply with the provisions and requirements 
of said decree. 

7. That the item “Bonds N. I. Co. $6,000.00” was made up of a 
bond of the National Investment Company on which there was 
owing $3,000 on January 31, 1912, and which sum was thereafter 
paid in full thereon to the said defendants. Masters and Kinnear, 
partly in cash and the balance thereof with a promissory note of 
one Albert S. Hicks for $1,681.42, which said note was tendered to 
the receiver but was not received by him, and that .said defendants. 
Masters and Kinnear, failed and refused to convey, transfer, assign 
or deliver or cause to be conveyed, transferred, assigned or delivered 
to the receiver the moneys received by them in payment of said bond 
or the sum of $6,000 or any part thereof but did offer at the hearing 
to and did subsequently turn over* to said receiver the said bond 
which had theretofore been paid; and that for which failure and 
refusal to deliver to said receiver the said sum* of $6,000 with in¬ 
terest, the said defendants and each of them have failed and refused 
to comply with the provisions and requirements of said decree. 

8. That the said defendants, ^Masters and Kinnear, have failed 
and refused to convey, transfer, assign or deliver or cause to be con¬ 
veyed, transferred, assigned or delivered to said receiver, on account 
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of the aforesaid item ^^Cash on hand $1,145.20,*’ the sum of 

80 $1,145.20 or any part thereof, for which said failure and re¬ 
fusal to deliver said sum with interest from January 31, 1912, 

they and each of them have failed and refused to comply with the 
provisions and requirements of said decree. 

9. That said defendants. Masters and Kinnear, have failed and 
refused either to convey, transfer, assign or deliver, or cause to be 
conveyed, transferred, assigned or delivered to the receiver a deed 
in proper form, properly executed and with the usual warranty of 
title, conveying absolutely and without qualification the premises 
known as 210 Florida Avenue, Northwest, Washington, D. C., which 
is the above mentioned item “Real Estate $2,000,” or to deliver to 
the receiver the said sum of $2,000, or any part thereof, for which 
said failure and refusal they and each of them have failed and re¬ 
fused to comply with the provisions and requirements of said decree. 

10. That the various items of furniture above mentioned w^ere by 
said rules to show cause deferred for further consideration and were 
not considered at the hearing and no finding is here made relative 
thereto, except that the sum of $375 on account thereof was turned 
over to the receiver. 

11. That no question has been presented to the Court as to the 
records, books, accounts, correspondence and other papers required 
by said decree to be delivered to' the receiver. 

12. That the failure and refusal of said respondents to comply 
with the requirements of said decree of August 2, 1916, have taken 
place notwithstanding the averments of their answer to the rule 
to show cause that they have always been ready and willing to fully 

comply with all and each of the terms of said decree, and 

81 that as to the cash received by reason of the sale of any of the 
securities mentioned in the Auditor’s report filed herein they 

are ready and willing to account for the same, and that upon proper 
accounting and a decree as to the amount, unless appealed from, 
a settlement with the receiver will be made therefor. 

It is hereby adjudged, ordered and decreed: 

1. That said defendants, Samuel J. Masters and John B. Kinnear, 
and each of them are in contempt of this Court for their and each 
of their several failures and refusals to comply wdth the provisions 
and requirements of said decree of this Court of August 2nd, 1916, 
as hereinbefore found and set forth. 

2. That said defendants, Samuel J. Masters and John B. Kinnear, 
and each of them be committed to the custody of the United States 
Marshal of the District of Columbia and be by him confined in the 
Washington Asylum and Jail unless and until they or either of 
them complies with the provisions and requirements of said decree 
as to the acts w^hich they have failed and refused to do as above set 
forth, and that a copy of this decree to be certified by the Clerk of 
the Court under its seal be the commitment and the authority of 
said United States Marshal for the arrest, detention and confinement 
of said defendants, Samuel J. Masters and John B. Kinnear, and 
each of them. 

By the Court 


F. L. SIDDONS, Justice. 
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Counsel for respondents objects and excepts to the foregoing de¬ 
cree for the reasons stated of record, which said excei)tion is allowed, 
and respondents separately and severally appeal to the Court 
82 of Appeals and the court fixes the bond for costs at $100.00, 
and the supei*sedeas bond in the penalty of $25,000.00. 

By the Court. 

F. L. SIDDONS, Justice, 


Memoranda, 

October 12. 1916.—Bond of Defendants 1 and 2 for $25,000, ap¬ 
proved and filed. 

November 13, 1918.—Time to file transcript of record extended 
to and including December 20th, 1916. 


Assignment of Errors. 

Filed December 12, 1916. 

First. The court erred in overruling the motion to quash the pro¬ 
ceedings. 

Second. The court erred in holding that it had jurisdiction over 
the alleged contempt on the petitions filed. 

Third. The court erred in holding that it had jurisdiction to re¬ 
quire Masters and Kinnear to pay over certain sums of money or 
otherwise to stand in contempt. 

Fourth. The court erred in holding that it had jurisdiction to ad¬ 
judge Masters and Kinnear in contempt for not turning over certain 
moneys which were shown bv the record not to be in their posses¬ 
sion. 

Fifth. The court erred in not hearing the cause on its 
83 merits and permitting Masters and Kinnear to show a change 
in the securities and why these changes were made. 

Sixth. The court erred in not treating the alleged securities of a 
value other than their face value, and not permitting testimony 
to be taken as to their real value. 

Seventh. The court erred in holding Masters and Kinnear guilty 
of contempt in not delivering a certain deed mentioned in the 
petition to 210 Florida Avenue, N. W. when the record shows they 
delivered the deed, and the record further shows that no demand was 
ever made upon them for the deed, nor were they tendered a proper 
deed to be executed by them. 

Eighth. The court erred in not permitting Masters and Kinnear 
to show that the change in the original securities was for the benefit 

Royal Life Insurance Co., and, therefore, that such change 
should have been accepted. 

Ninth. The court erred in not permitting Masters and Kinnear 
to show that the original securities as set out in the petition were 
not of their face value, and that some of them were of no value at 
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all, the collaterals to which they were attached, having proved 
worthless. 

Tenth. The court erred in holding that the record showed that 
the property and assets mentioned in said decree of August 4th, 
1916, as stated by the Auditor as of January 31st, 1912, were as 
follows: 


Modeyn Workmen of the World, real estate loan. $7,150. 

Collateral loans. 12,120. 

Bonds of Nat'l Invest. Co. 6,000. 

Furniture estimated at. 375. 

Making total of .. $25,645. 

Royal Life Insurance Co. 2,000. 

Furniture estimated at. 125. 

Furniture purchased. 1,847.86 

Cash on hand. 1,145.20 


there being on evidence before the court that this was other 

84 than the statement of the face value of said assets, and not 
of their real value, nor was anything before the court to show 

what these assets consisted of. 

Eleventh. The court erred in denying Masters and Kinnear the 
constitutional right to a hearing. 

Twelfth. The court erred in not holding the note for $934.00, an 
^set of the Royal Life Insurance Co. when the record shows that 
it was an asset on January 31, 1912. 

Thirteenth. The court erred in refusing Masters and Kinnear 
the right to take testimony to explain the securities placed in lieu 
of the original worthless securities. 

Fourteenth. The court erred in not permitting testimony to be 
taken to show that some of the original securities were worthless. 

Seventeenth. The court erred in not holding that the turning 
over to the receiver the $6,670.00 note (originally $6,800.00) 
should be received as an asset of the Royal Life Insurance Co., all 
collateral thereon having been turned over, except what was sub¬ 
stituted in lieu thereof and placed in the Clerk’s Office of the Su¬ 
preme Court of the. District of Columbia, and which should have 
been received by the receiver as attached to the $6,670.00 note. 

Eighteenth. The court erred in permitting its decree and the ac¬ 
counting of the assets and at the same time decreeing that said assets 
(not in existence) should be turned over before said accounting. 
Nineteenth. The court erred in not permitting a proper account 

by Masters and Kinnear before any order or decree for the balance 
due should be made. 

Twentieth. The court erred in not holding that the decree of 
Judge Siddons only required the delivery of the assets in the 

85 possession of Masters and Kinnear and not accounting before 
the Auditor for the Balance, or for any asset sold by them. 

Twenty-first. The court erred in not requiring a hearing before 
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the Auditor before the decTee that Masters and Kinnear should pay 
over certain sums of money received. 

T wen tv-second. That Masters and Kinnear bavin" turned over 
everything in their possession the court erred in adjudging them 
guilty of contempt before a decision of the Auditor of any balance 
due. 

Twenty-third. The court erred in not holding that its only juris¬ 
diction was, so far as the assets had been converted, to enter a money 
decree against Masters and Kinnear after a proper accounting, and 
provide for an execution as at law. 

Twenty-fourth. The court erred in holding that the real estate 
loan of $7,150 as of January 31st, 1912, consists of three promissory 
notes of .1. P. F. AVhite, one for $2,450.00, one for $2,500.00, and 
one for $2,200.00, the fact being that the note for $2,500.00 was 
paid on January 20th, 1912, in cash, and a note of $934.38, which 
note is in the,custody of the court and fully satisfied said $2,500.00 
note, and cash received having heen used for the benefit of the 
parties entitled and for which Master's and Kinnear are ready to 
account. 

Twenty-fifth. The court erred in adjudging Masters and Kinnear 
guilty of contempt in failing and refusing to convey, transfer, 
assign and turn over to tlie receiver said second note of $2,500.00 
or any payment thereof, because said note was not in their posses¬ 
sion at the time of said decree of August 2nd, 1916, nor was 
86 .«ame in their possession on January 31st, 1916. 

Twenty-six. The court erred in adjudging Master's and 
Kinnear guilty of contempt in relation to the loans of $13,120.00 
of which loans, the S. N. Widdup loan of $2,000.00 was turned 
over to the receiver, there being due thereon $462.56, cash received 
on said note; the Harry Lam.«on note for $2,000.00 was paid in 
full and should he accounted for before the Auditor, the record 
showing that Masters and Kinnear were ready to account for and 
show what was done with the proceeds of tliat note, the United 
States Banking Company note for $3,670.00 was teridered to re¬ 
ceiver and is now in his possession, and that there was in the custody 
of Clerk of court. $/,000.00 woilh of notes placed there voluntarily 
by Masters and Kinnear as collateral to the notes in an attempt to 
make the worthless securities good. 

Twenty-seventh. The court erred in not finding said United States 
Banking Co. note of $6,670.00, an asset, and not ordering it to be 
turned — to the receiver as a part of the asset on January 31, 1912, 
and that same was intact and delivered to the receiver. 

Twenty-eighth. The court erred severally and separately in de¬ 
creeing that Masters and Kinnear deliver to the receiver the sum 
of $2,000.00, $1,450.00 and $6,670.00 when it was shown that they 
had in their possession no such amounts. * 

The court erred in decreeing that Masters and 
Kinnear deliver to the receiver $6,670.00 with interest, said record 

showing that Masters and Kinnear never had such a sum in their 
possession. 

Thirtieth. The court erred in decreeing that Masters and Kinnear 
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being trustees deliver to receiver the moneys received by them in 
payment of the bond of $8,000.00 of the National Investment 
87 Company, because the record fails to show that said Masters 
and Kiimear ever received payment of said bond. 

Thirty-first. The court erred in not holding that part of the moneys 
received in payment of the $6,000.00 were moneys that should be 
accounted for by Masters and Kinnear, the record showing that the 
money was in their possession and had been used for the benefit of 
those entitled to same. 


Thirty-two. The court erred in not decreeing that the receiver 
should receive the bond of the National Investment Co. for $6,000 
as an asset with the amount still due thereon, as shown by the record. 


said full payment in money never having been received by Masters 
and Kinnear and the said note being an asset prior to January 
31, 1916. 


Thirty-third. The court erred in decreeing that Masters and Kin¬ 


near turn over to the receiver the cash on hand of $1,145.20 because 
the record shows tliat Masters and Kinnear had no such money in 
their possession at the time of the decree of August 2nd, 1916, but 
had used same for the benefit of the parties entitled thereto, and 
accounting should be had before the Auditor for such use thereof. 


Thirty-fourth. The court erred in decreeing that ^Masters and 
Kinnear convey, transfer and assign to the receiver the cash on 
hand, $1,145.20 because said item of cash had been used by Masters 
and Kinnear for the benefit of the parties as shown by the Auditor’s 
Report, and which use had been authorized by the Auditor and 
the report confirmed l)y the decree of Justice Barnard August 15th, 
1913, and no appeal taken therefrom. 

Thirty-fifth. Tlie court erred in decreeing that Masters and Kin¬ 
near convey, transfer and assign to the receiver the sum of $2,000.00 
for the property at 210 Florida Avenue, Northwest, when 
88 the evidence shows that said receiver had a deed for same, 
and when the evidence also shows that said property is intact 
and the title never was in blasters and Kinnear and there was no 
evidence taken as to the value of said equity in said property. 

Thirty-sixth. The said answers of Masters and Kinnear and said 
decree signed by the court show affirmatively that the said Masters 
and Kinnear had not failed or refused to comply with the require¬ 
ments of the Decree of Au.gust 2nd, 1916, but have done everything 
in every way to comply with said decree, and stand ready and will¬ 
ing to comply with that decree which requires them to account for 
the assets used by them. 

Thirty-seventh. That the record shows that Masters and Kinnear 
are ready and willing to account before the Auditor for every bit 
of property and assets lielong- to the Royal Life Insurance Co. and 
Modem W orkmen of the W orld, and until said accounting is had 
it is utterly impossible to tell what amount is owing, if any bv said 
Masters and Kinnear to said receiver. ‘ ’ 

Thirty-eighth. The court erred in adjudging Masters and Kinnear 
in contempt for the several acts alleged in the several petitions be¬ 
cause the only jurisdictional way the court had to proceed in this 
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case was by requiring them to turn over the asset- that they had in 
possession, and to account for the cash received by them and enter 
a monetary decree for the assets that had been used by them, if any 
had been improperly used. 

Thirty-ninth. The court erred in not holding that Masters and 
Kinnear were trustee of the funds in their hands and should, 
89 as such, be allowed all proi>er payments made by them out of 
said funds, the court having no jurisdiction to arbitrarily 
order said funds not in their possession to be turned over, or that 
Masters and Kinnear pay over certiiin securities not in their posses¬ 
sion or otherwise to stand in contempt. 

Fortieth. The court erred in requiring a supersedeas bond of 
$25,000.00 to be given. 

DANIEL W. BAKER, 
Attorney for Appellants. 


Designation of Record. 
Filed December 12, 1916. 


First. The Auditor’s Report filed July 3rd, 1913. 

Second. The E.xceptions to Auditor’s Report, filed Julv 18 1913 
and August 7, 1913. , o. 

Third. Order overruling e.xceptions and confirming Auditor’s Re¬ 
port, filed August loth, 1913. 

Fourth. Decree filed May 13th, 1915. 

Fifth. Decree filed Aiipist 2nd, 1916. 

Sixth. Petition of receiver for instructions filed and supplemental 
petition with exhibits filed August 18, 1916. 

Seventh. Rule issued August 18th, 1916. 

Eighth. Motion to quash filed September 1st, 1916. 

Ninth. Order overruling motion to quash showing exceptions filed 
September 1st, 1916. 

Tenth. x\nswer filed September 5th, 1916. 

Eleventh. Memorandum of Court filed September 21st 1916. 
Twelfth. Motion of defendants to set cause for hearing filed Sen- 

September 11, 1916 ^ 

«If nS, m'r" 

s.pISwSnffSre.''’" “ ““ 

Si.xteenth. lienee filed and appeal to the Court of Appeals showing 
exceptions filed October 4th, 1916. snowing 

19 S^venteenth. Memorandum of appeal bond filed October 13th, 

Eighteenth. Assignment of Errors. 

Nineteenth. Substituted Assignment of Errors. 
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Twentieth. All orders extending time to file transcript of Record 
in the Court of Appeals. 

Twenty-first. This designation. 

DANIEL W. BAKER, 
Attorney for Appellants, 

, Substituted Assignment of Errors, 

Filed December 13, 1916. 

♦ ♦♦♦♦♦♦ 

In place of the 15th and 16th assignment of errors stricken out 
in the original Assignment of Errors the following errors are as¬ 
signed : 

loth. That the court erred in overruling the motion to quash the 
proceedings. 

16th. That the court erred in overruling the motion of Masters 
and Kin near to set the case for trial. 

16That the court erred in overruling the motion of Masters 
and Kinnear to dismiss the case because no testimony was taken 
therein. 

DANIEL W. BAKER, 
Attorney for Masters and Kinnear. 

91 Memorandum. 

December 13, 1916.—Time to file transcript of record extended 
to and including January 4, 1917. 

92 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
91, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30946 in Equity, wherein 
Charles A. Hartmann et al. are Plaintiffs and Samuel J. Masters 
et al. are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of January, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3050. Samuel J. Masters et al., appellants, vs. H. Winship Wheat- 
ley, receiver. Court of Appeals, District of Columbia. Filed Jan. 
4, 1917. Henry W. Hodges, clerk. 

8—3050a 
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IX THE 


Olourt of Atipfala.itetrtrt of (Columbia 


Samuel J. Masters and John B. 


Kin NEAR, Appellants, 
vs. 


iNo. 3050. 


H. WiNSHiP Wheatley, Receiver, 

Appellee. 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

Instead of taking up and considering in their order 
the several pleadings and papers filed in the above- 
entitled cause, we think it best first to set out the exact 
charges of contempt under the decree signed by Justice 
Siddons on October 4, 1916 in order that we might 
hav’e before the court the specific findings of contempt 
before a statement is made of the record upon which 
these findings are made. There being no evidence taken 
in the case to sustain any of the findings it is necessary 
in order to uphold the decree of the lower court to 
sustain these findings on admissions of appellants. 
There are five specific findings of contempt, any one of 
which, if erroneous, would warrant a reversal of the 

trial court. 
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FIRST 

The first is on Record, page 49; that said defendants 
failed and refused to convey, transfer, assign and de¬ 
liver or cause to be conveyed, transferred, assigned 
or delivered to said receiver the moneys received by 
them on said second $2,500.00 note or any part thereof 
or said note or said sum of $2,500.00 or any sum on 
account thereof, for which said failure and refusal 
to deliver to said receiver the said sum of $2,500.00 with 
interest from January 31, 1912, the said defendants 
and each of them have failed and refused to comply 
with the provisions and requirements of said decree 
(referring to decee of August 2, 1916, signed by Judge 
Siddons and appearing on Record, pages 11-12 and 13). 
This decree was the decree reversed by this court in 
No. 3001. 

SECOND 

The second finding of contempt appears on Record, 
page 50. That the $12,120.00 collateral notes were 
made up of several promissory notes designated as 
the Widdup note for $2,000.00, the Lamson note for 
$2,000.00, the Sudwarth note for $1,450.00 and the 
United States Banking note for $6,670.00; that there 
was paid to said defendants in cash on account of said 
Widdup note the sum of $462.50, which said sum with¬ 
out interest thereon and which note was turned over 
to the receiver, and received by him; that all of these 
notes except the Widdup note were paid in full after 
January 31, 1912, to the said Masters and Kinnear; 
that the Lamson and Sudwarth notes were paid in full 
in cash to them; that the United States Banking Com- 
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pany note was paid to them in full with interest, 
partly in cash and the balance thereof with fourteen 
certain notes of one Grover G. Adderholt for $500.00 
each, which said Adderholt notes were tendered to 
the receiver but were not received by him, and that 
said defendants. Masters and Kinnear failed and re¬ 
fused to convey, transfer, assign or deliver or cause to 
be conveyed, transferred, assigned or delivered to the 
receiver the moneys received by them on said Lamson, 
Sudwarth and Unitd States Banking Company notes 
or any part thereof or the aggregate sum of said notes 
or any part thereof, hut did offer at the hearing to and 
did subsequently turn over to said receiver the said 
United States Banking Company note with certain 
parts of the papers designated by endorsements there¬ 
on as having been substituted as securities for the pay¬ 
ment thereof and which note has therefore been fully 
paid, for which said failures and refusals to de¬ 
liver to the Receiver the said three notes of $2,000.00, 
$1,450.00 and $6,670.00 with interest, the said defend¬ 
ants and each of them have failed and refused to 
comply with the provisions and requirements of said 

decree. 


THIRD 

That the bond of the National Investment Company 
for $6,000.00 was made up of a bond of the National 
Investment Company on which there was owing 
$6,000.00 on January 31, 1912, and which sum was 
thereafter paid in full thereon to the said defendants. 
Masters and Kinnear, partly in cash and the balance 
thereof with a promissory note of one Albert S. Hicks 
for $1,681.42, which said note was tendered to the re¬ 
ceiver but was not received by him, and that said de- 
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fendants Masters and Kinnear, failed and refused to 
convey, transfer, assign or deliver or cause to be con¬ 
veyed, transferred, assigned or delivered to the re¬ 
ceiver, the moneys received by them in paymnt of said 
bond or the sum of $6,000.00 or any part thereof but 
did offer at the hearing to and did subsequently turn 
over to said receiver the said bond which had thereto¬ 
fore been paid; and that for which failure and re¬ 
fusal to deliver to receiver the said sum of $6,000.00 
with interest the said defendants and each of them 
have failed and refused to comply with the provisions 
and requirements of said decree. 

FOURTH 

That the said defendants. Masters and Kinnear, have 
failed and refused to convey, transfer, assign or de¬ 
liver or cause to be conveyed, transferred assigned or 
delivered to said receiver, on account of the aforesaid 
item “cash on hand $1,145.20“ the sum of $1,145.20, 
or any part thereof, for which said refusal and failure 
to deliver said sum with interest from January 31, 
1912, they and each of them have failed and refused to 
comply with the provisions and requirements of said 
decree. 


I 
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FIFTH 

That said defendants. Masters and Kinnear, have 
failed and refused either to convey, transfer or assign 
or deliver or cause to be conveyed, transferred, as¬ 
signed or delivered to the receiver a deed in proper 
form, properly executed and with the usual warranty 
of title, conveying absolutely and without qualification 


I 
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the premises known as 210 Florida Avenue, N. W. 
Wasliington, D. C., which is above-mentioned item 
‘4ieal Estate $2,000.00or to deliver to the receiver 
the said sum of $2,000.00 or any part thereof, for 
which said failure and refusal they and each of them 
liave failed and refused to comply with the provisions 
and requirements of said decree. 

The decree adjudging the above contempts is based 
upon the petition filed by the Receiver, August 15, 
191(), for instructions, (R., p. 13) and the supplemental 
petition filed August 18, 1916 also filed by the Receiver 
and the answer of appellants. Masters and Kinnear 
thereto. 

The first petition that was filed August 15th, 1916 
was merely asking the Court for instructions with 
which appellants were in no way concerned. The 
Record shows that Exhibit A to said petition contains 
a statement of certain of the assets that were handed 
over by the appellants to the Receiver, and on page 23 
of the Record appears the receipt of the Receiver. 

On August 18, 1916, a supplemental petition was 
filed in which the receiver set out that certain items 
were admitted by the appellants and receiver to con¬ 
stitute the assets as of January 31, 1912, and the 
receiver admitted the receiving of certain of these 
items. The second paragraph of said petition refers 
to the note of John P. F. White for $934.38 in the 
custody of the clerk which Receiver claims was not 
an asset on January 31, 1912, and it says further that 
the note of Albert S. Hicks for $1,684.42 in the custody 
of the clerk was not part of the assets of the Royal 
Life Insurance Company or the Modern Workmen of 
the World on January 31, 1912, although counsel for 
the defendants contend that it is now part of the assets 
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because said bonds of the National Investment Com¬ 
pany wliich they assert were part of the assets had been 
reduced by payments and that on February 2, 1911 
final payment was made, which included said note 
aforesaid, so as to pay that bond in full. 

In the third paragraph the Receiver refers to the 
Adderholt notes and says that they were not assets 
but that the United States Banking and Trust Com¬ 
pany demand note for $6,670.00 was an asset, and that 
there had been received on collateral note held to pay 
that note, the sum of $762.25; they further say that 
the Adderholt notes never were part of the company 
assets and therefore should not be received. The peti¬ 
tion further alleges that the balance of securities as 
found by the Auditor as of January 31,1912, have been 
changed in character or converted or sold or trans¬ 
ferred ])y said defendants. Masters and Kinnear; that 
as a result of the conference between counsel and re¬ 
ceiver, the receiver is satisfied that the real estate 
known as 210 Florida Avenue, Northwest, was part 
of the assets of the two companies on January 31,1912; 
that the property was deeded by a conveyance purport¬ 
ing to be signed by the Royal Life Insurance Com¬ 
pany, by Kinnear and Masters its officers to the Modern 
Workmen of the World, and thereafter conveyed to 
the Modern Workmen of the World Society, a Delaware 
corporation. 

Objection was made to the reconveyance of this 
property on the theory that the policy-holders of the 
Modern Workmen of the World Society might have an 
interest in the property. 

On this petition a rule to show cause was issued on 
appellants. The rule charged them with failing and 
refusing to deliver to Receiver certain certificates of 


i 
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stock issued by the defendant, Royal Life Insurance 
Company, and in failing to pay over to the said Re¬ 
ceiver the sum of $19,765.20 with interest from Jan¬ 
uary 31st, 1912, at the rate of 6% per annum, said 
sum of $19,765.20 having been ascertained by deduct¬ 
ing from the sum of $30,763.06, found by the Auditor, 
certain amounts which the Receiver admitted he had 
received; in failing to convey to said Receiver said 
real estate at 210 Florida Avenue N. W., Washington, 
D. C. or to pay said Receiver the sum of $2,000.00 with 
interest thereon from January 31st, 1912, the value 
thereof, as shown by said Auditor’s Report. 

Respondents (appellants) moved to quash the rule 
on the ground that the Equity Court of the District of 
Columbia had no jurisdiction over respondents under 
the rule because said rule does not call upon them to 
perform or to do anything in compliance with the decree 
of August 2, 1916, but merely to show cause why they 
should not be punished for not doing certain things in 
compliance with same, and that said rule is not based 
upon a proper information as required by law. 

That said rule failed to show that at the time of the 
Decree of August 2nd, 1916 appellants had in their 
possession any moneys that was required by them to 
be turned over by said decree, and that therefore so 
much of said petition and said rule as charges re¬ 
spondents with contempt in not paying over the sum 
of $19,765.20 is not based upon anything required to be 
done by said decree. That said petition and said sup¬ 
plemental petition fail to show that on August 2, 1916 
the date of said decree, respondents had in their posses¬ 
sion $19,765.20 or that they had in their possession 
anything mentioned in said Auditor’s Report referred 
to in said decree of August 2nd, 1916. Because said 
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decree of August 2nd, 1916 does not require or pretend 
to require the respondents to turn over any money or 
any money dervied from the sale of any securities 
mentioned in said Auditor\s Report. That on said 
petition, said supplemental petition and rule, no order 
can be made requiring them to turn over the amount of 
money mentioned in said Auditor’s Report because the 
said Auditor’s Report shows that said money was 
spent for the benefit of the policy-holders of the Royal 
Life Insurance Company and the Modern Workmen 
of the World and said money has been fully accounted 
for and said Auditor’s Report having been confirmed 
has never been set aside or vacated, nor was an appeal 
taken from the confirmation of the Auditor’s Report, 
same being confirmed on the 15th day of August, 1913. 

Because in said petition, and said supplemental pe¬ 
tition in arriving at the sum of $19,765.20 there is in- 
culded monev received from the sale of certain of the 
assets referred to in the Auditor’s Report as of Jan¬ 
uary 31st, 1912, and said decree of August 2nd, 1916, 
says that if the said assets have been converted into 
money, respondents need only account for same before 
the Auditor of the Court, and this Court is without 
power or authority to make an order requiring re¬ 
spondents to turn over any part of said sum or any sum 
whatsoever, nor can it be ascertained what amount, 
if any, is owing by respondents until a full accounting 
has been had before the said Auditor, as provided in 
said decree. 

The motion to quash was overruled and exception 
allowed (R., p. 34). 

Without waiving the motion to quash appellants 
answered that they had always been ready and willing 
to fully comply with all and each of the terms of the 





said decree of August 2nd, 1916, and ready and willing 
to turn over the said stock in their possession men¬ 
tioned iji said first paragraph of said rule upon a 
proper petition filed for its delivery. (R., p. 35.) This 
stock was delivered to Receiver. Answering further, 
your respondents said they were ready and willing to 
deliver all the assets in their possession mentioned in 
said decree of August 2nd, 1916 and that they did not 
turn over said note of the United States Banking and 
Investment Company for $6,670.00 because the said 
note, while held by them for the benefit of the policy- 
liolders of the Royal Life Insurance Company and the 
Modern Workmen of the World, became a bad invest¬ 
ment and was replaced by $7,000.00 worth of real estate 
notes now in the custody of the Court, which said real 
estate notes were taken in lieu of said note aforesaid, 
on the ground that they were a better security than 
the note aforesaid mentioned, but respondents say that 
Samuel J. Masters has in his possession the note of 
$6,670.00 together with collateral security of said note, 
a note for $6,810.00 and some stock of the Piedmont 
Heights Realty Company and that should the Court 
hold that the note of $6,670.00 should be turned over 
to the Receiver together with the collateral security 
aforesaid, respondents are willing to turn same over 
provided an order is made that there be delivered to 
them the $7,000.00 real estate notes now in the custody 
of the Court but your respondents say that the said 
$7,000.00 real estate notes were taken in good faith in 
lieu of said security aforesaid, because the security 
aforesaid became of little if any value as stated afore¬ 
said, and respondents are willing that the said $7,000.00 
notes in the custody of the Court shall be received by 
the Receiver in lieu of the said $6,670.00 note and the 
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collateral security note of $6,810.00 and the stock of 
the Piedmont Heights Realty Company. And respond¬ 
ents further say that they did not turn over the bond 
of the National Investment Company because said bond 
had been to a great extent paid in cash, and there had 
been accepted for the balance due between the differ¬ 
ence inmoney and the amount due on said bond, a certain 
real estate note of $1,681.42, which is now in the hands 
of the Clerk of the Supreme Court of the District of 
Columbia. And respondents say that as to the cash 
received on said bond of the National Investment Com¬ 
pany they are ready and willing to account for same 
as required by the decree of August 2nd, 1916, and 
they further say that the said $1,681.42 note is better 
security than the bond of the National Investment 
Company, but that if the Court should order the bond 
to be turned over to the Receiver for the balance due 
in cash they are ready and willing to turn same over 
provided the said note of $1,681.42 be returned to re¬ 
spondents. 

Respondents further say that the said note of 
$2,500.00 of J. P. F. White, mentioned on page 10 of 
the original petition of said Receiver, was not an 
asset of said Royal Life Insurance Company on the 
31st day of January, 1912, that on said note aforesaid 
there was paid on January 20th, 1912, the sum of 
$1,565.62 and a new note for $934.38 secured on same 
property given in lieu of said note, on which $80.00 
was paid on the 20th day of January, 1914; that said 
$934.38 note is in the custody of the Court and was 
an asset of the Royal Life Insurance Company on the 
31st day of January, 1912. That the said $1,565.62 was 
paid into the treasury of the Royal Life Insurance 
Company and was used for the benefit of the policy¬ 
holders and will be fully accounted for at the proper 
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hearing before the Auditor. That the said $934.38 
note was an asset on said date and should be received 
and accepted by said Keceiver as such. 

Respondents further say that as to the cash received 
by reason of the sale of any of the asid securities men¬ 
tioned in said Auditor’s report they are ready and 
willing to account for same as provided by the third 
paragraph of the decree of August 2nd, 1916, and that 
upon proper accounting and a decree as to the amount, 
unless appealed from, a settlement with the receiver 
will be made therefor. 

Respondents further say that in handling the assets 
mentioned aforesaid they acted for the benefit of the 
policy-holders of the Modern Workmen of the World 
and the Royal Life Insurance Company, and all pay¬ 
ments made by them were legitimate and rightful pay¬ 
ments made for the benefit of the said policy-holders, 
and as the Court of Appeals has decided that the said 
assets belong to the said policy-holders your respon¬ 
dents respectfully submit that they are entitled to be 
subrogated to the rights of the said policy-holders that 
they have settled with, and they should not be required 
or compelled to pay over any amounts of money that 
have been used by them for the benefit of the said 
policy-holders, said assets being as decided by the 
Court of Appeals a trust fund for the benefit of the 
said policy-holders. 

Respondents further say that in said Auditor’s Re¬ 
port, filed on the 21st day of March, 1913, there was 
allowed to respondents as legitimate and rightful pay¬ 
ments made for the benefit of the Royal Life Insurance 
Company the sum of $4,960.55 paid for the claims 
which had accrued before the separation of the Royal 
Life Insurance Company and the Modern Workmen 
of the World and that said Auditor’s Report was con- 
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firmed on the 15th day of August, 1913, and no appeal 
taken therefrom and said report was never set aside. 
And your respondents further say that up to the 31st 
day of January, 1913, they paid out for the benefit of 
the said policy holders of the Royal Life Insurance 
Company and the Modern Workmen of the World the 
sum further of $6,779.06, which has been paid on claims 
accruing before and after the said separation, and 
which was not considered by the Auditor because the 
Modern W^orkmen of the World was not a party to said 
cause. 

That as to the property at 210 Florida Avenue N. W., 
wherein respondents are charged with contempt for not 
turning over to the receiver the sum of $2,000 your 
respondents say that the said title to said property 
never was in them, nor was it in them on the 2nd day 
of August, 1916, but that the said title was at one time 
in the Royal Life Insurance Company and was con¬ 
veyed by them under advice of counsel to the Modern 
Workmen of the World and by the Modern Workmen 
of the World to the Modern Workmen of the World 
Society, a corporation in existence and now doing an 
insurance business, under a proviso and condition that 
it should be still considered as an asset in the equity 
cause and should be transferred at any time to carry 
out any decree in said cause, said cause being lis 
pendens as to said property, and that to carry out tlie 
condition of said transfer to the Modern Workmen of 
the World Society, the said Society by its proper offi¬ 
cers have executed a deed of said property, which said 
deed is now in the possession of respondents for de¬ 
livery to the receiver. And they aver that in answer 
to the proper petition filed to show cause why they 
should not turn over said deed to the receiver, said 
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respondents will turn over said deed, said deed being 
now in tlieir possession, or if tbe court considers it lias 
has jurisdiction to make such order on the rule now 
issued your respondents will deliver said deed to said 
receiver. 

Respondents further say that they are willing and 
ready, in so far as they can, to comply with the decree 
of August 2nd, 1916, and willing and ready to account 
for the moneys received by them from the sale of any 
and all securities, and willing and ready to account for 
and make good all changes in the securities if it be 
found that any change has been made to the detriment 
of the policy holders of the Royal Life Insurance Co. 
and the IModern Workmen of the World, and ready and 
willing to have said cause referred to the Auditor as 
pro\ idod by the said decree of August 2nd, 1916, and 
a full accounting made of the trust performed by them 
representing the said policy holders. 

Your respondents further claim that in said peti¬ 
tion and said rule that there should be paid by them the 
sum of $19,765.20 is not only erroneous for the reasons 
stated aforesaid, but is erroneous in that said receiver 
in his petition and said court in this rule issued, treated 
the assets found as of January 31st, 1912 as though 
said assets were of the value found when said petition 
shows that that was their face value, and said receiver 
in said petition asks that respondents be charged with 
Ihe face value, and not with their real value. Resond- 
ents have already set out that certain of the said 
assets became of little, if any, value, and in order to 
keep same good other securities were put up which 
other securities as mentioned in said answer before, 
said respondents are ready and willing should be re¬ 
ceived by the receiver. 







And respondents further say that they have fully 
answered said rule and said petition, and they are 
ready and willing to deliver said original assets in 
their hands as set out in this answer provided said 
court shall think that the same ought to be delivered 
instead of delivering to the receiver the securities in 
the custody of the court, and they are ready and willing 
to have the (piestion referred to the Auditor to deter¬ 
mine whether the original securities are less or more 
than the value of the substituted securities. And re¬ 
spondents say that they are willing to deliver the bond 
of the National Investment Company of $6,000 but that 
there should be charged against said bond the sum in 
cash received on part payment thereof, but respondents 
submit that should the court order them to deliver 
these securities, then your respondents shall be en¬ 
titled to the notes that were put up in lieu thereof, and 
respondents further say that they are ready and wil¬ 
ling to account as required by the said decree of Au¬ 
gust l2nd, 1916, before the Auditor of the Court for 
all sums of money received by them in payment of said 
securities, including the part payment of the bond of 
the National Investment Company and they ask that 
this cause be referred to the Auditor to state an ac¬ 
count in order that your respondents may show 
amounts they paid out on claims to the policy holders 
and be allowed credit therefor. That they are already 
and willing to deliver the deed as set out in said answer 
upon proper order of court and pray if the court 
believe the same should be delivered that said order 
be made without adjudging them in contempt. 

When the case came on for hearing counsel repre¬ 
senting appellants made a motion to set the case down 
for hearing on such evidence as petitioner and re- 
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spondents may desire to produce as in the first para¬ 
graph of respondents’ answer, which was that they are 
not guilty of any of the matters charged in said petition, 
denied everything contained in the petition, there being 
no objection or demurrer filed to the answer, testimony 
should have been taken. This being overruled respond¬ 
ents moved the Court to dismiss the several petitions 
filed in the case because petitioner produced no evi¬ 
dence to sustain his position. This was also overruled 
and the case heard on the record. Exceptions being 
allowed to the overruling of both motions. 

On September 22nd, 1916, before the decree was 
signed, adjudging appellants in contempt, counsel sug¬ 
gested to the court that respondents (appellants) had 
delivered to H. Winship Wheatley, Receiver, deed 
tuade by the Modevu Wof'ktYiefi of the World Society^ 
for the property inentiofied in said Auditor's Report, 
and that the deed conveyed all right, title and interest 
formerly held by the Royal Life Insurance Company 
in said property; that they also delivered to H. Win- 
ship Wheatley, Receiver, a note for $6,800 dated July 
26th, 1910, representing as an asset of $6,670 in the 
Auditor's Report, and the collateral security thereunto 
belonging and they have further delivered the bond of 
the National Investment Company for $6,000 repre¬ 
senting the sum of $1,681.42 still due thereon. These^^ 
assets have been in the possession of John B. Kinnear, 
and they further recite that all the stock was de¬ 
livered that was required to be turned over on Septem¬ 
ber 26th, 1916, said delivering being shown in affidavit 
appearing on page 45 of the Record. 

Respondents further say that they have carefully 
read over the memorandum filed by the court on the 
21st day of September, 1916, and that they have de- 
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livered to the receiv^er all the tangible assets in their 
hands and that belonged at any time to the Royal Life 
Insurance Company and that they stand ready and 
willing to account for all moneys received by them 
under the sale, or exchanges of securities, and stand 
ready and willing to show, if the court desires, that 
the exchanges made were made for the benefit of the 
policy holders and stand ready and willing to show 
that the assets mentioned in said Auditor’s Report 
were mere paper assets, and not of the value therein 
stated, and being so ready and willing to show the 
Court, and having delivered all tangible assets, they 
ask that no contempt order be issued against them for 
not complying with the decree of August 2nd, 1916, and 
they stand ready and willing to account either to the 
court or before the Auditor for all the moneys received 
by them as trustees of the Royal Life Insurance Com¬ 
pany. And respondents further say that they have 
paid on account and for the benefit of the poilcy holders 
to whom the court of appeals said the said assets be¬ 
long, the sum of $4,960.50 down to the 31st day of Jan¬ 
uary, 1913, and that since said date there has been paid 
out for the benefit of said policy holders the sum of 
$8,164.08, and that on proper accounting if it be found 
that something is due said receiver by reason of 
moneys received from the policy holders, the same will 
be found by the Auditor and a money decree will be 
entered therefor, and they pray that having complied 
with everything mentioned in said decree, that the 
whole ])roceedings be dismissed. 

Having seen a copy of the proposed decree on Sep¬ 
tember 22nd, 1916, before the court signed same, re¬ 
spondents (appellants) objected and excepted to any 
decree in the cause that holds them in contempt and 
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commits them to jail for the non-payment of money 
on the ground that said court has no jurisdiction to 
enforce the payment by a contempt decree or to incar¬ 
cerate respondents in jail for the non-payment of 
money; that said action on the part of the court is not 
only without authority, but contrary to law, to the 
Federal Constitution and not due process of law. They 
further objected and excepted to so much of the pro¬ 
posed decree as holds them in contempt for having 
not delivered the deed mentioned in said proceedings 
on the ground that said deed has been delivered so far 
as in their power lies, and on the further ground that 
no deed has ever been tendered to them to be executed, 
nor has there been at any time title in them to said 

property. 

The basis of the whole contempt proceedings in tlie 
decree of August 2nd, 1916, which decree appears in 
paragraphs 1 and 2, page 12 ot the Record. 

From the decree adjudging them (the appellants) 
guilty of contempt, appellants appealed, and the court 
required them to give a supersedeas bond of $25,000. 

On December 12th, 1916, respondents (appellants) 
tiled their Assignments of Error, which assignment 
appears on pages 52 to 56, both inclusive, of the Record. 

SPECIFICATION OF ERRORS. 

First: The court erred in overruling the motion 

to quash the proceedings. _ 

Second: The court erred in holding that it had juris¬ 
diction over the alleged contempt on the petitions filed. 

Third: The court erred in holding that it had juris¬ 
diction to require Masters & Kinnear to pay over cer¬ 
tain sums of money or otherwise to stand in contempt. 
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said sums of money being shown by the record not to 
be in their possession at the time of the decree of 
August 2nd, 1916. 

Fourth: The Court erred in not hearing the case on 
its merits and permitting Masters and Kinnear to show 
a change in the securities and why these changes were 
made, and not permitting testimony to be taken as the 
real value of the securities treating them as of their 
face value. 

Fifth: The court erred in holding appellants guilty 
of contempt in not delivering a certain deed mentioned 
in said petition, 210 Florida Avenue N. W., Washing¬ 
ton, D. C., when the record shows that the Court 
ordered the deed to be delivered, and also shows that 
said deed was deliverd, and in decreeing in lieu thereof 
that they pay the sum of $2,000. 

Sixth: The court erred in not permitting Masters 
and Kinnear to show the change in the original se¬ 
curities was for the benefit of the Royal Life Insur¬ 
ance Company, and that said change should have been 
accepted and that they should not be charged with them 
of the face value when some of them had no value at all. 

Seventh: The court erred in finding as matter of 
fact without evidence that the assets of the Royal Life 
Insurance Company as of January 31st, 1912, consisted 
of the assets as set out in the tenth assignment of 
errors. Record, page 53, there being no evidence before 
the court that this was the value of the assets other 
than their face value. 

Eighth: The court erred in denying Masters and 
Kinnear their constitutional right to a hearing on their 
plea of “not guilty 

Ninth: The court erred in not holding that the 
turning over to the receiver of the $6,670 note, (origin¬ 
ally $6,800) should be received as an asset of the 
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Royal Life Insurance Company, the record showing 
that all the collateral thereon had been turned over 
except what was placed in the clerk’s office of the Su¬ 
preme Court of the District of Columbia and which 
the receiver refused to receive. 

Tenth: The Court erred in not holding that the decree 
of August 2nd, 1916 only required the delivery of the 
assets in possession, and an accounting before the 
Auditor for any assets that had been changed or con¬ 
verted as set out in the eighteenth, nineteenth and 
twentieth and twenty-second assignments of error, 
page 53 and 54 of the record. 

Eleventh: The court erred in not holding its juris¬ 
diction was so far as the assets that had been con¬ 
verted, was only to enter a money decree against 
Masters and Kinnear after a proper accounting and 
provide for an execution as at law. 

Twelfth: The court erred in holding that the real 
estate loan amounted to $7,150.00 as of January 31st, 
1912, when in truth and fact on January 20th, 1912, a 
note of $2,500 was converted into partly cash and a 
note given for $934.38, secured on same property, which 
note is in the custody of the Court, and was tendered 
to the receiver and refused by him. Also the Court 
erred in holding that the second note of $2,500.00 
should be treated as an original asset when in fact it 
was not in the possession of respondents on January 
31st, 1912. 

Thirteenth: The Court erred in adjudging respon¬ 
dents (appellants) guilty of contempt in relation to 
the loans of $13,120.00 as set out in the 26th, 27th, and 
28th assignments of errors. 

Fourteenth: The Court erred in holding that ap¬ 
pellants should pay the $6,000.00 with interest in lieu 
of the National Investment Company bond, said record 
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failing to show that said bond was paid in full, and 
said receiver repudiating the taking of a note as part 
payment thereof. 

Phfteenth: The Court erred in decreeing payment of 
$1,145.20 because appellants had no such sum in their 
possession on August 2nd, 1916, and because said 
amount had been used by appellants for the benefit 
of the parties as shown by the Auditor’s Report which 
use had been authoried by the Auditor’s Report and 
confirmed by the decree of Judge Barnard, August 
15th, 1913, and no appeal taken therefrom. 

Sixteenth: The Court erred in not holding that ap¬ 
pellants fully complied with the decree of August 2nd, 
1916, in that they have turned over all assets in their 
possession and are ready and willing to account ac¬ 
cording to the third paragraph of said decree. 

Seventeenth: The Court erred in not holding that 
the only decree that could be entered in this case was 
an order to turn over all tangible assets in the posses¬ 
sion of respondents (appellants) on August 2nd, 1916, 
and decreeing against appellants, if any sum was found 
to be due on proper accounting before the Auditor, the 
payment of that sum and the execution therefor as at 
law. 

Eighteenth: The Court erred in requiring a super¬ 
sedeas bond of $25,000.00 to be given. 

ARGUMENT. 

In considering these specifications of error we will 
group the propositions as follows: 

First: The specifications of error that involve the 
question of the validity and constitutionality of the 
proceedings, both as to the manner of proceeding and 
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the right to be heard, and the decree adjudging appel¬ 
lants in contempt for not paying over money shown 
not to be in their hands and imprisoning them until 
such payment. 

Second: The specifications of error that involve the 
right to an accounting under the decree of August 2nd, 
1916. 

Third: The specifications of error in refusing to 
treat certain of the assets as the assets of the compam, 
and entering a money decree therefor, when the tang¬ 
ible assets were in existence and turned over to the 

Receiver. 

Fourth: The specifications of error in decreeing the 
payment of $2,000.00 the value of the equity instead of 
holding the receipt of the deed by the receiver suf¬ 
ficient satisfaction of the decree so far as the property 
at 210 Florida Avenue, N. W., is concerned. 

FIRST. 

The specifications of error that involve the question 
of the validity and constitutionality of the proceedings, 
both as to the manner of proceeding and the right to be 
heard, and the decree adjudging appellants in contempt 
for not paying over money shown not to be in theii 
hands and imprisoning them until such payment. 

The first proposition involves not only the validity 
of the proceeding but also the question of the right 
under the Federal Constitution of appellants to be 
heard on the issues as framed raising a question of 
fact, as well as attack made by respondents upon tlie 
power and jurisdiction of a court of equity in attempt¬ 
ing to decree the turning over of money not in their 
possession and holding appellants guilty of contempt 
until said money is paid. 
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The question of the validity of the proceeding is |l 

raised by the motion to quash. The prayer of the pe- | 

tition upon which the proceeding against appellants 
originated is that the Court issue a rule directed to 
appellants to show cause why they should not be in | 

contempt of court for failure to comply with the de- | 

cree of August 2nd, 1916, in particulars set out in the I 

said petition of receiver filed August 15th, 1916, and I 

in the supplemental petition. I 

The rule issued is penal in its nature. It is, why 
appellants should not be adjudged in contempt of | 

court for failure to comply with the decree of court i 

passed in the above entitled cause on August 2nd, 1916, 
in certain particulars, and then sets out wherein ap¬ 
pellants failed to comply. That this proceeding has all 
the indications and ear-marks of a criminal proceed¬ 
ing except that it is not brought in the name of the 
United States, there can be no doubt. The petition 
does not ask that appellants be required to do certain 
things or to stand in contempt until they do, but asks 
that they be punished for not doing certain things de¬ 
creed by the Court to be performed by them. While it 
is true the decree may not be penal in its nature still 
it is not authorized by the petition and rule to show 
cause. According to the petition and rule to show 
cause appellants came in to answer in a civil case a 
criminal proceeding, and the mere fact that the Court 
in attempting to correct this error by its decree turn¬ 
ing the proceeding into a civil one in no way cured the 
defect. 

In Gompers v. Buck Stove d Range Co,, 221 U. S. 

418, the Supreme Court of the United States distin¬ 
guished between a civil and criminal contempt, and held 
as all the authorities hold that where the proceeding 
is based upon a petition that desires to punish a party 
for not doing a thing it is criminal. 
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See also on the question of distinguishing between 
civil and criminal contempt the following: 

Snow V. SnoWy 13 Utah 15. 

People ex rel. Munsel v. Courty 101 N. Y. 245. 

Nieaber v. Fueriuy 104 Ky. 149. 

Philips V. Welchy 11 Nev. 187. 

State V. NathaUy 49 S. Cal. 199. 

State V. Knight et al.y 3 S. D. 509. 

Parties charged are entitled to be heard— 

Cunningham v. Mortgage Co.y 57 Kan. 678. 

The petition and supplemental petition nowhere 
shows that the money desired to be turned over was in 
the possession of appellants, and for this reason the 
petition should have been quashed. This question will 
be fully considered, however, when we consider what 
the whole record shows. 

After the motion to quash was overruled and proper 
exception taken, counsel representing appellants moved 
the court to set the case for trial on the issues raised 
on the plea of ‘‘not guilty’'. This, the Court refused 
to do, and attempted to adjudicate the case on the 
statements of petitioner together with certain exhibits 
which petitioner claimed appellants had furnished to 
him. This, of course, was error. 

The Supreme Court of the United States in the Buck 
Stove case decided that where an issue was raised it 
would have to be tried and the matter is so fundamental 
that it is not necessary to cite authorities to sustain 
the proposition. Every fact contained in the petition 
and supplemental petition was denied. In fact the 
original petition, that is the receiver’s supplemental 
petition, was not the petition to adjudge appellants in 
contempt, and it was not necessary for appellants to 
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consider that petition because it was one filed by the 
receiver for instructions. But in the record there ap¬ 
pears a plea of “not guilty^’ which denies every fact 
and nowhere in the record is it admitted that the ap¬ 
pellants were guilty of any of the contempts charged. 

It is admitted in the record in one or two places that 
they did not have certain assets in their possession 
and for that reason could not turn them over. In 


fact the record itself shows, as will hereafter be seen, 
that a number of notes were turned over although the 
record adjudges appellants in contempt for not turning 
over the same or accounting for their face value. 

The decree is fatally defective in attempting to 
punish appellants for contempt in not paying over 
money not shown to be in their hands and imprisoning 
them until such payment. This defect is twofold. 
P^irst the decree is not based on any petition filed for 
that purpose, and appellants came in to answer a crim¬ 
inal contempt, which the Court attempted to change 
into a civil contempt, and second the record shows con¬ 
clusively that appellants had not any of the money that 
they were decreed to pay, and that they showed fully 
what they had done with the money and asked that they 
be permitted to account according to the third para¬ 
graph of the said decree which gave them a right to 
an accounting. 

That a court of equity has no power or authority to 
adjudge a person guilty of contempt for not turning 
over money not in his possession is elemental, and in 
order that there might be no doubt about it, our code 
makes such provisions in providing for certain cases 
where sequestration can be made or even where arrest 
for not turning over property in the possession can be 
made, it makes this qualification. Section 113: 
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‘‘But where the decree only directs the payment 
of money no defendant shall be imprisoned except 
in those cases especially provided for.’’ 

As there are none especially provided for unless we 
consider alimony cases within the exception, the de¬ 
cree of a court of equity that finds a person in default 
by reason of non payment of money, when the money 
is not found in the possession of the party, can only 
decree that the plaintiff recover against the defendant 
and have execution therefor as at law. 

In Tolman v. Leonard, 6 App. D. C. 224, this Court 

at page 232 said: 

“It is said however, that an order to pay mone\ 
is exce])tional, and that it creates a debt which can 
only be enforced like a similar judgment at law 
by execution against the property of the party. 
In this view we cannot concur. A final decree in 
equity ascertaining and declaring a specific sum 
of money to be due as a debt, by one party to the 
other, is (piite different from an order to a trustee 
or receiver to pay over money in his hands, or to 
a husband to pay alimony to his wife out of prop¬ 
erty in his exclusive possession, or of money or 
income of which he is in the reguLy receipt at 
stated periods. The allowance of alimony is not 
in the nature of an absolute debt. It is not uncon¬ 
ditional and unchangeable. It may be changed in 
amount, even when in arrears, upon 
shown to the court having jurisdiction. The tac 
that such a decree may be sued upon under certain 
circumstances, or enforced, as is the case in some 
jurisdictions, by either execution or attachment, 
of the person, or both, does not, in our opinion, 
change its essential character.” 

In Clements v. Tillman et al, 79 Ga. 451, the Court 
construed the statute similar to our statute, and said: 
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“Under our statutes, when a party is decreed 
to perforin a duty, or to do any act other than the 
mere payment of money, which the court has 
jurisdiction to adjudp^e he shall do, if he disobeys, * 

the authority of the court is defied; he is guilty 
of contempt, and the arrest and imprisonment of 
his person is not imprisonment for debt in any J 

appropriate sense of the term. But if a court of f 

equity should render a simple decree for money on f 

a simple money verdict—a decree which it may 4 

now enforce by the ordinary common-law process i 

against property—the failure to pay the decree i 

would be contempt, nor could compulsory process 
against the person of the party in default be re- | 

sorted to to enforce payment. | 

“In the case at bar the decree was right in | 

awarding the execution against the executor as I 

set forth in said decree, but the facts did not I 

authorize an alternative order imprisoning the de- I 

fendant on failure to pay. ^ ^ I 

In Coughlin v. Ehlert, 39 Mo. 285, the Court used 
the following language: 

“We do not mean to say that a party may not 
be put in contempt for disobeying a decree for the 
performance of acts which are within his power, 
and which the court may properly order to be 
done. If it were shown, for instance, that the 
party had in his possession a certain specific sum 
of money or other thing which he refused to de¬ 
liver up, under the order of the court, for any 
purpose, it may very well be that his disobedience 
would be a contempt for which he might lawfully 
be imprisoned.’^ 

In Carlton v. Carlton, 44 Ga. 220, the Court said: 

‘' The imprisonment must be clearly for the con¬ 
tempt of the process of the court, and be of one 
who is able and unwilling to obey the order of the 
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court. * * * It ought never to be resorted to 

except as a penal process, founded on the unwill¬ 
ingness of the party to obey. The moment it ap¬ 
pears that there is inability it would clearly be the 
duty of the judge to discharge the party’’ etc. 

The Court further held that, 

‘‘ordinarily, it would be improper to include in 
the order the alternative order for imprison¬ 
ment on failure, since it is not to be presumed that 
a contempt will ensue. ’ ’ 

A probate court has no authority for the purpose of 
enforcing a final decree in the matter of payment of 
money to imprison a party against whom such a decree 
has been made, and the administrator so imprisoned 
can be released on habeas corpus. In re Merrill Bing¬ 
ham, 32 Vt. 329. 

In Keneshaw v. Wall, 19 S. C. Ill, the Court said: 

“But is is urged that this view is met by the 
other provision of the present constitution, which 
prohibits the imprisonment for debt, ‘except in 
cases of fraud’—that attachment in such cases for 
non-payment of money is only an indirect way of 
restoring the old common law of imprisonment for 
debt. In regard to enforcement of an order by 
attachment there may possibly be some difference 
(alluded to in some of the cases) between an order 
for payment of money generally and delivery of 
property,—a specific thing, such as a horse, watch 
or a note. In the former case the order in form 
at least is something like a money decree and as 
such may be supposed to run counter to the afore¬ 
said provisions of the constitution, but clearly in 
the latter case no such question can arise.” 

In 10 Daly (N. Y.) 119, in the Matter of Rahtke, the 
Court said: 
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^‘No case has been cited by counsel for appel¬ 
lants to support the view which he has taken as 
to his right under the order of the General Term, 
except this in which a receiver has been attached, 
for contempt in refusing to obey orders of the 
court. Tlie rights of the court over an assignee 
are entirely dilTerent from that which it has over 
a receiver. A receiver is an officer of the court; 
he is bound to obey orders of the court and he is 
a servant of the court; when he takes upon him¬ 
self the duties of a receiver, he obligates himself 
to obev all such orders and the court has a rigid 
when one of its own servants refuses to obev its 
proper orders to enforce them by [lunishing the 
offender as for criminal contempt. The authorify 
of the court over an assignee is entirelv different. 
It has not greater authority to punish for con¬ 
tempt for failure to comply with its orders, an 
assignee, than it has to punish a trustee for his 
failure to comply with a judgment of the court. 
The jurisdiction of this court over a trustee is 
precisely the same as the jurisdiction of all courts 
of equitable jurisdiction over trustees. * * ^ 

There have been cases where an order having 
been made on a trustee in respect to some specific 
property which the trustee has in his possession 
and which order the trustee has wilfully disobeyed, 
he has been punished for contempt, but I am un¬ 
able to find any case in which a trustee having 
been directed to pay generally out of funds in his 
hands, has been adjudged guilty of contempt be¬ 
cause of failure to comply with an order.’’ 

See also Meyers v. Becker, 95 N. Y. 486. 

‘‘Civil contempt is where a person is committed 
for contempt for not paying alimony.” 

Edison v. Edison, 56 Mich. 185. 

In McKissack v. Voorhees et aL, 119 Ala. 101, the 
syllabus says: 
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“Respondent is not guilty of contempt of court 
in failure to obey an order requiring him to pay 
money to a receiver which, it is decreed, he fi au- 
dulently withheld from the creditor, unless he 
had the money in his possession or in his control 
at the time of the order or had disposed of same, 
after suit brought in anticipation of and to avoid 
the order of court.” 


The Court said: 


“It is not sufiicient that defendant fraudulently 
dispose of his property to defraud his creditors or 
waste his assets or spend them in ‘riotous h'’'ng' 
to justify his imprisonment. There must exist the 
ability to obey the order or evidence must show 
some disposition of the property in anticipation 
of, and to avoid the order of the court.” 

In Mosehj v. The People, 101 Ill. App. 564, the Court 
said: 

“A party cannot be decreed in contempt for 
mere failure to comply with a decree or judi^men 
Contempt is willful and cannot arise from a mere 

inability.’’ 

In Adams v. Haskell S WoodSy 6 Cal. 316, the Court 
said: 


‘‘In this case the court exceeded its jurisdiction 
in orderini? the party to be imprisoned until he 
pay into the court certain moneys paid to him tor 
fees and disbursements made to him. The affidput 
of the party is uncontradicted and shows that he 
had complied as far as possible with the order of 
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court, and that it is not in his power to comply 
further. This is sufficient expurgation and the 
order directing imprisonment was under tliese cir¬ 
cumstances an excess of jurisdiction and void.’^ 

« 

In this case the order committed the party for con¬ 
tempt until he complied with a i)revious order com¬ 
manding him to pay into the Court certain sums of 
money, and the affidavit and the record showed that 
the money had passed from his possession and control 
bet ore the proceeding in contempt had commenced. 

In Johnsoti w Yeoman, 41 Ga. 368, the Court said 
that ‘‘A\here a person had before a decree requiring 
him to turn over to a Receiver moneys, books, notes, 
etc., had paid them to someone else whom he believed 
was entitled to them, he could not be adjudged guilty 
of contempt, and the rule should be discharged.’^ 

The Court also said: 


‘ ‘ When after trial on a possessory warrant and 
judgment the property is delivered to a specilic 
party, on his bond and security, as required by 
court, and the case is carried to a higher court and 
reversed, the party receiving the property and 
sold same and cannot produce it, it is error in the 
court to attach him for contempt in failing to obey 
its order to redeliver the property.” 


In Adair Co, v. Gilman, 106 Ala. 436, the Court said: 


”The decree of reference, the report of the 
register and the decree show a breach of trust, but 
not a fraudulent conversion of the money. The 



case does not require consideration and determi¬ 
nation of the question as to whether a chancery 
court has authority to compel the perfoimiance by 
imprisonment of a decree rendered against the 
agent upon the accounting under any circum¬ 
stances, but we think it clear that when there is no 
evidence of the willful refusal to pay or fraudu¬ 
lent withholding of money and the uncontroverted 
facts showing the inability to perform and there 
is no evidence that the party intentionally put 
himself in that condition after the rendition of tlie 
order, or in anticipation thereof, for the purpose 
of defeating the mandate, the case is not one 
which would justify an attachment for contempt. 
The foundation for process of attachment for fail¬ 
ing or refusing to obey an order or decree of 
court is the ability to perform unless the party has 
brought about his inability intentionally to avoid 
the performance of the obligation.” 

In Welch v. Barber, 52 Conn. 156, the Court said: 

” Contempt is a disobedience to the rules and 
orders of a court which hath power to punish such 
contempt. * * * It is either civil or criminal. 

Civil contempt is one in which the conduct con¬ 
stituting the contempt is directed against some 
civil right of the opposing party, as where an in¬ 
junction is disregarded or some act requin^d by 
the court for the benefit of the other party should 
be neglected. In cases of contempts of this sort 
the proceeding for its punishment is at the in¬ 
stance of the party interest<}d and is civil in its 
character. 

“ # # * Criminal contempt is conduct that 

is directed against the dignity and authority of 
the court, and a proceeding for its punishment 
should conform as nearly as possible to proceed¬ 
ings in criminal cases. When the court has 
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knowledge of the contempt as it occurs it will of 
its own motion proceed to punish it; but, when 
witnesses are required to prove it, the propei* 
course is for some informing officer to bring it to 
the attention of the court. 

SECOND. 

The specifications of error that involve the right of 
an accounting under the decree of August 2nd, 1916. 
The decree of August 2nd, 1916, in the third paragraph 
thereof provides: 


‘‘tl. That inasmuch as it was stated in open 
Court by Counsel for the defendants, Masters and 
Kinnear, that said defendants, had realized upon 
some of said property and assets, and claimed to 
have expended or disbursed moneys derived there¬ 
from for the benefit of said Insurance Company 
and the Modern Workmen of the World, a claim 
not to be construed as admitted by this decree or 
such expenditures or disbursements, if any, 
authorized or approv’ed, this cause is hereby re¬ 
fer r(‘d to the Auditor of this Court, for the pur¬ 
pose of ascertaining and stating an account of said 
Masters and Kinnear, of all moneys or anything 
of value derived by them, or either of them, from 
said property and assets, including rent, dividends 
and interest, and from the business carried on by 
said Insurance Company and Modern Workmen 
of the World since and including January 31,1912, 
and of all expenditures and disbursements claimed 
to have been made bv them or either of them, for, 
on account or for the benefit of said Insurance 
Company and Modern Workmen of the World. He 
shall charge said defendants with interest on any 
money received by them and belonging to said 
Insurance Company from the date of its receipt. 
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And said Auditor, for this purpose, is hereby 
authorized to take such testimony and receive such 
evidence as may be necessary.” 

Also notice that this paragraph of the decree refers 
to the assets that had been realized upon by Masters 
and Kinnear, and the moneys received claimed by them 
to have been expended or disbursed for the benefit of 
th said Insurance Company and the Modern Workmen 
of the World. As to these assets the Court says: 

‘‘This cause is hereby referred to the Auditor 
of this Court for the purpose of ascertaining and 
stating an account of said Masters and Xinnear 
of all money and anything of value derived by 
them or either of them from the said property and 
assets, including rent, dividends, and interest from 
the business carried on by the Insurance Company 
and Modern Workmen of the World, since, and in¬ 
cluding January 31, 1912, and of all expenditures 
and disbursements claimed to have been made by 
them or either of them. ’ ’ 

The decree then provides that the Auditor shall 
charge said defendants with interest on any money re¬ 
ceived by them and belonging to said Insurance Com¬ 
pany from the date of its receipt, and the said Auditoi 
for this purpose is authorized to take such testimony 
and receive such evidence as may be necessary. 

This, as stated above, refers to the assets that have 
been converted by Masters and Kinnear. 

In the second paragraph of the decree they are 
authorized to convey, transfer, assign and deliver, or 
cause to be conveyed, transferred, assigned or deliv¬ 
ered to the Receiver all property and assets of said 
Insurance Company of whatsoever kind and nature. 



etc., including all securities and collateral or transfers, 
and all nn)ne\s or anything of value in any way or 
manner derived therefrom, and turther all money or 
other things of value belonging to said Insurance Com¬ 
pany and ^lodern Workmen of the World, coming into 
their hands or received by them or for them or either 
of them alter said January 31, 1912. They are also 
ordered to deliver to said Receiver all the records, 
books, accounts, etc. 

It will be noticed that this second paragraph refers 
to a manual transfer. It uses the words ‘‘convey, 
transfer, assign and deliver’’ and can only refer to 
something tangible that is in possession. A person 
cannot convey, transfer, assign and deliver to another 
person, something that he has not, and there is nothing 
inconsistent in this second paragraph with substance 
contained in the third paragraph. 

The great error committed by the Court was that 
when it came to consider the question of contempt it 
totally ignored the third paragraph, and treated the 
words “convey, transfer, assign, and deliver” to mean 
a transfer or conveyance and delivery of something 
not in possession, and the court ordered the appellants, 
^Masters and Kinnear, to deliver everything that it 
provided could be accounted for in the third paragraph 
of the decree. Counsel representing the original plain¬ 
tiffs in the suit considered this decree so erroneous in 
this regard that thy appealed to this court, and this 
Court, in the case of Hartmann et al.y v. Masters et al.y 
No. 3001 (not yet reported) held that by reason of this 
third paragraph the decree was not in accordance with 
the mandate of this court, and construed Section three 
to mean what we say here it means; that is, a right on 
the part of appellants to compel a settlement of their 


whole case before the Auditor of the assets that they 
had converted or changed into money, and it was an 
error of the Court to hold, when appellants offered to 
comply with the decree, and to make the accounting 
provided for in the third paragraph, that they were 
guilty of a contempt in not delivering the very prop¬ 
erty that the Court gave them a right to account for 
before the Auditor. 

In view of the decision of this Court in reversing 
this decree for those reasons, it is unnecessary to do 
other than cite the opinion of this Court in the said 

case. No. 3001. 

THIRD. 

Tlie specifications of error in refusing to treat cer¬ 
tain of the assets as the assets of the company and 
entering a money decree therefor when the tangible 
assets were in e.xistence and turned over to the Re- 

ccivGr* 

Resides the error in not permitting the accounting 
as provided for by the third paragraph of decree of 
contempt in this case, the Court ordered under what 
we call the first finding of contempt, that appellants 
account for and pay over the face value with interest 
of certain notes, when it is shown that one of these 
notes never was an asset as of January 31, 1912. Ap¬ 
pellants tendered to the Receiver a note of John P. F. 
White for $934.38 in the custody of the Clerk of the 
Court, which Receivers claims was not an asset on 
Janu.a’ry 31st, 1912, but which respondents stated in 
their answer, which was not contradicted, was an asset 

on that day. 

In the Record, page 36, respondents say iliat t!ie 
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said note of $2,500.00 of J. P. F. White was not an 
asset of said Royal Life Insurance Company on the 
31st day of January, 1912, that on said note aforesaid 
there was paid on January 20, 1912, the sum of 
$1,565.62, and a new note for $934.38 secured on the 
same property given in lieu of said note on which 
$80.00 w;is paid on the 20th day of August, 1914, anil 
the said note for $934.38 is a note in the custody of the 
Gleik, and was an asset in the Royal Life Insurance 
Company on the 31st day of January, 1912. 

This statement is nowhere gainsaid. Appellants 
claim that in the original Auditor’s Report this 
$2,500.00 note was included under an aggregation of 
notes, against the direct statement here of its conver¬ 
sion the date thereof before the 31st day of January, 
1912, and the statement of a new note of $934.38, se¬ 
cured on the same property, given in lieu of said note. 
The note of $934.38 should have been treated as an 
asset and under the third paragraph of the decree aj)- 
pellants permitted to account for the difference. 

The second finding of contempt shows error that 
the Court in treating of the $12,120.00 worth of col¬ 
lateral notes in holding that it was made up of several 
notes, totally ignoring the note of $6,670.00 of the 
United States Banking Company. The Court found 
that this note was paid in full after January 31, 1912, 
although appellants Masters and Kinnear produced the 
note and its collateral, and in their answers stated that 
it was not paid, and stated that the collateral attached 
to it having become of no value they had placed for 
this collateral, fourteen notes of one Grover G. Adder- 
holt for $500.00 each, which notes although in the 
answer the appellants stated were valuable, the Re- 
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ceiver refused to take, and the Court charged appel¬ 
lants with contempt in their failure to pay over to the 
Receiver the sum of $6,670.00 with interest, without 
stating the date from which interest was to be charged. 
And the note being at the signing of the decree in the 
hands of the Receiver. 

The third finding of contempt was in relation to the 
National Investment Company bond for $6,000.00. The 
answer of appellants, which is not contradicted, was 
that this bond was not paid in full, but that certain 
moneys were paid on it, and then for the balance a 
promissory note of one Albert S. Hicks for $1,681.42, 
which said note was tendered to the Receiver, but was 
not received by him, and then the appellants were 
charged with contempt in failing and refusing to con¬ 
vey and transfer the sum of $6,000.00 or any part there¬ 
of, with interest, totally ignoring the fact that the 
Receiver repudiated the payment on the bond of 
$1,681.42, and that the bond was tendered to him with 

that amount still due on it. 

The fourth finding of contempt was in relation to the 

cash found by the Auditor of $1,145.20. Not only was 
it alleged that this cash was used, but it may be alleged 
that this cash was used by the appellants for the bene¬ 
fit of the persons whom this Court stated were entitled 
to it; that this cash was allowed to them by the 
Auditor’s Report, filed on the 21st day of March, 1913, 
as an offset to the legitimate and rightful payments 
so found in said report of the sum of $4,960.55 paid for 
claims which had accrued before the separation of the 
Royal Life Insurance Company and the Modern Work¬ 
men of the World, and that the said report of the 

\uditor was confirmed on the 15th day of August, 1913, 
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and no appeal taken therefrom, and the said report 
has never been set aside; and that it showed an account 
for said sum and that this sum was used for the bene¬ 
fit of the persons entitled thereto; and that they were 
ready to account for it. 

FOURTH 

The specifications of error in decreeing the payment 
of $2,000.00 the value of the etpiity instead of holding 
the receipt of the deed by the Receiver sufficient satis¬ 
faction of the decree so far as the property at 210 
Florida Avenue, N. W. is concerned. 

The Record uncontradicted shows that the deed of 
this property has been delivered to the Receiver (R., 
pp. 43-44). The objection of the Receiver is that the 
title did not come from the appellants, and further 
lie says that the policy-holders of the Modern Work¬ 
men of the World Society may have an interest therein. 
It is stated in the Record and not contradicted, that 
the suit filed in this case was Us pcfidetis as to this 
property (R., p. 37). The alleged transfer to the 
Modern Workmen of the World Society was made with 
the notice of the equity suit but it also was made with 
the specific condition that if it were required to be done 
the Modern Workmen of the World Society would 
reconvey the property to whomsoever the Court or¬ 
dered it to be conveyed. This was so stated in the 
answer of appellants (R., p. 37) and it is uncontra¬ 
dicted, and that the deed was delivered. Furthermore, 
it no where appears in the Record that the title to this 
property ever was in appellants and therefore it is 
utterly impossible for them to make a deed of the 
property, and the Court would have no right to impose 
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upon them a penalty of $2,000.00 for the supposed 
value of the equity, because they, never having had 
title, were unable to make a conveyance. Title to the 
property now stands in the Keceiver and is absolutely 
good. And whatever the value of the equity may be, 
it was error to hold appellants should be compelled to 
pay the Receiver $2,000.00 on this property, and in 
failing to pay to be incarcerated until payment was 
The other objection to this finding of contempt is 
that no deed was ever tendered or demanded by the 
Receiver for the property. It was not the duty of 
Masters and Kinnear to prepare a deed and present it 
to the Receiver. It was the duty of the Receiver to 
submit a deed to Masters and Kinnear. This is de¬ 
cided by the authorities. Counsel has carefully ex¬ 
amined this question and finds no case on record where 
a person has been adjudged guilty of contempt unless 
the person to whom the deed was to be delivered de- 
maned of the person who was to execute the deed, that 
he execute a certain deed, prepared by the party who 
was to receive same. 

In Berry vs. InneSy 35 Mich. 189, the Court said: 

‘‘An order adjudging defendant guilty of con¬ 
tempt was unwarranted. Defendant could not be 
guilty of contempt until the deed has been pre¬ 
sented to him for execution, and having refused to 
execute it, he was not bound at his peril to prepare 
and execute such a deed as the decree called for.” 




40 


In McBrair vs. Hanson, 16 Abbot Pr. (N. Y.) 399 
note: 

‘‘It was held that to put parties in contempt for 
disobedience of a jud^nent requiring them to exe¬ 
cute an instrument of a certain form, certified 
copy of judgment, and copy of instrument pro¬ 
posed, should be given a certain reasonable tim(‘ 
for them to examine before the peremptory de¬ 
mand for the execution of the instrument is 
made. ^ ’ 

Unless such is done the parties could be punished for 
contempt. 

For these reasons the judgment of contempt against 
appellants should be reversed, and the cause remanded 
with direction to dismiss the petition filed by the Re¬ 
ceiver. 

This can work no hardship on the receiver appointed 
by the Court entitled to receive the assets under the 
new decree as the question will then arise as to whether 
or not under any part of it, the appellants having de¬ 
livered all the tangible assets they have, the question 
of contempt may arise. 

Respectfully submitted, 

Daniel W. Baker, 

Attorney for Appellants, 



















IN THE COURT OF APPERIS, DISTRICT OF COLUNBIA 


JANUARY TERM, 1917. 


No. 3050 


SAMUEL J. MASTERS and JOHN B. KINNEAR, 

Appellants, 

VS. 

H. WINSHIP WHEATLEY, Receiver, Appellee. 


BRIEF FOR APPELLEE. 

The brief for appellants collects the specifications of error 
in four groups, which are here considered. 

FIRST GROUP. 

Those of the first group challenge the “validity and 
constitutionality of the proceedings” and the decree on three 
grounds. He says: 

First, the manner of proceeding is wrong; 

Second, the hearing was insufficient; and 
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Third, the appellants were adjudged in contempt for not 
paying over and were ordered imprisoned until they pay 
over “money shown not to be in their hands.” 

The first ground of objection is that the proceeding is 
civil, whereas the case is criminal, and that proceedings 
should have been by information in the name of the United 
States and not by petition of the Receiver. In answer to 
this we submit the following authorities: 

We are not concerned with legal proceedings for criminal 
contempt. This case falls exactly within the example of 
civil contempt given by the Supreme Court of the United 
States in the Gompers case: 

“For example: If a defendant should refuse to pay 
alimony, or to surrender property ordered to be turned 
over to a receiver, or to make a conveyance required 
by a decree for specific performance, he could be com¬ 
mitted until he complied with the order. Unless there 
were special elements of contumacy, the refusal to pay 
or to comply with the order is treated as being rather 
in resistance to the opposite party than in contempt of 
the court. The order for imprisonment in this class 
of cases, therefore, is not to vindicate the authority of 
the law, but is remedial, and is intended to coerce the 
defendant to do the thing required by the order for the 
benefit of the complainant. If imprisoned, as aptly 
said in Re Nevitt, 54 C. C. A. 622, 117 Fed. 451, ‘he 
carries the keys of his prison in his own pocket.’ He 
can end the sentence and discharge himself at any 
moment by doing what he had previously refused to 
do.” I 

Gompers, et al., v. Bu'ck’s Stove & Range Comp)any, 
221 U. S. 442. 

The petition by Receiver is a proper method of instituting 
the contempt proceeding. 





Ex parte Tinsley, 37 Texas Criminal Reports 517. 

Ex parte Wright, 65 Ind. 511, cited in Ex parte 
Terry, 128 U. S. 309. 

In re Tyler, 149 U. S. 164. 

Equity Rule 52, paragraph 3, specifically authorizes the 
issuance of an attachment by the Clerk and if attached 
thereon appellants could not have been discharged except 
iqxyn full compliance with the decree and the payment of 
all costs; and if they could not have been found, sequestra¬ 
tion is authorized. Proceeding by rule to show cause in 
advance, however, is a more favorable proceeding for ap¬ 
pellants and they cannot complain. 

Pitt V. Davison, 3 Abb. Pr. (N. Y.) N. S. 398. 

The rule to show cause as issued in the case at bar is in 
conformity with the practice in this jurisdiction. 

Pierce v. United States, 37 App. D. C. 582. 

McCaully v. United States, 25 App. D. C. 404. 

Simmons v. Palmer, 33 App. D. C. 592. 

Tolman Leonard, 6 App. D. C. 224. 

Drew V. Hogan, 26 App. D. C. 55. 

In re Tyler, 149 U. S. 164. 

The second objection is that on their plea of not guilty 
(if a criminal case) or on their motion, a hearing with 
examination and cross-examination of witnesses, etc., should 
have been had. We submit these authorities: 

The proceeding is summary under all the authorities and 
the statutes of the United States. 

In re Savin, 131 U. S. 267. 

Where the acts constituting the contempt are ‘‘in the face 
of the court’’ so that the court needs no evidence thereof, 
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the punishment is immediate without any trial or right to 
hearing. 


Ex parte Terry, 128 U. S. 309. 

Where the acts are not committed in the presence of the 
court and the matter is presented to the court by petition, 
affidavits or complaint, two ways under modem authorities 
prevail. One is to issue a rule reciuiring the respondent to 
show cause why he should not be ail judged in contempt, or 
adjudged guilty of contempt, or punished in contempt, or 
committed in contempt, and the other is to issue an attach¬ 
ment in the first instance, on which the respondent is ar¬ 
rested and brought into court. In the latter proceeding 
he may give bond and require interrogatories within four 
days or, on his motion, he may be released from the bond. 
If the interrogatories are filed, he must answer them. If 
his answer show him to be in contempt, no further proceed¬ 
ing is necessary. 

Bank v. Schermerhora, 9 Paige 372. 

State V. Matthews, 37 N. H. 456. 

Dewitt V, Dennio, 30 How. Pr. 132. 

Matter of Nichols, 54 N. Y. 73. 

If they deny the facts on which the attachment is based, 
the complaining party may introduce testimony or, in the 
discretion of the judge, the matter may be referretl to a 
master to take testimony, but, in any event, the decision of 
the question is with the court. 

United States v. Anonymous, 21 Fed. Rep. 761. 

Fletcher Eq. P. & P., Sec. 544. 

Lorick V. Matley, 69 S. C. 567 (matter of grace). 



In the case last above cited, the decree enjoined defend¬ 
ant from doing any acts with relation to the land involved 
in the suit. Plaintiff filed affidavits saying that defendant 
was cutting timber thereon. The rule returnable the next 
day required him to show cause why he should not be ad¬ 
judged in contempt, and he replied saying that he was cut¬ 
ting the timber on his own side of the line and had not gone 
on the land involved and could prove this by two witnesses 
whom he named. On application of his attorney a special 
master was ordered to take the testimony of these wit¬ 
nesses whereupon the court adjourned for the term. T.he 
master retumed the testimony to the court in vacation, 
whereupon he adjudged the defendant in contempt. It 
seems the court was authorized to decide in vacation ques¬ 
tions heard during the term, but could not hear matters in 
vacation. The court held: 

“When the plaintiffs’ affidavits and the defendant’s 
sworn retuiTi had been heard and the opportunity for 
argument given in open court, the matter was ready 
for decision. It was entirely a matter of grace to the 
defendant, in no wise affecting the jurisdiction, that 
the court, at defendant’s request, allowed further evi¬ 
dence to be submitted after adjournment. 

Where a rule is issued, the defendant must appear and 
answer or be adjudged in contempt. If he answers ad¬ 
mitting the contempt, no further proceedings are necessary. 
If he denies the facts, he has the right to introduce the af¬ 
fidavits of such persons as he pleases supporting his answer, 
and they are received as evidence as fully as if affiants had 
been cross-examined. The moving party may introduce 
evidence and, in the discretion of the court, witnesses may be 
examined on either side or the matter may be referred to a 
master as above. _ . 




United States v. Anonymous, supra. 


I find no case in the books giving the respondent the 
right, nor any expression in the textbooks even indicating 
that the resjx)ndent has the right, to have witnesses 
examined, or to have the matter referred to a master, and 
the reason evidently is that his affidavits, which he can file 
without limit as to number and without qualification as to 
their substance, have the full credence which would .be 
given to the testimony of affiants as witnesses after cross- 
examination and, therefore, respondent has no ground of 
complaint as to the fullness of his hearing. 

Defendants admitted their failure to comply with the 
decree and proof (interrogatories) was unnecessary. 


Childs V. Cartwright, 11 Hun. 362. 

Mann v. Brophy, 38 VVis. 426. 

Bloom V. People, 23 Colo. 416. 

Where the answer to the rule raised a question of law, 
proof was unnecessary. 

Smith V. Waalkes, 109 Mich. 16. 

‘‘The practice in chancery recognizes no such thing 
as a replication to an answer to interrogatories filed in 
the proceeding by attachment for contempt in not 
complying with an order of the court. Whether a 
contempt has or has not been committed does not de¬ 
pend on the intention of the party, but on the act done. 
In proceedings for civil contempt, it is of no conse¬ 
quence what is the state of mind of the offending party 
towards the court, and it is no defense that he did not 
intend any disrespect, or to be guilty of contempt to¬ 
wards the court.” 


Fletcher Eq. P. & R, Sec. 550. 
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Where, as in this case, defendant states as a reason for 
failure to comply, a fact properly a defense on the merits, 
he is in contempt. 

Pitt V. Davison, supra. 

His answer is insufficient if it fails to show he is with¬ 
out the means to comply, where, as here, he admits facts 
showing a failure to comply. 

Jenkins v. State, 60 Neb. 205 (attorney had pro¬ 
ceeds of sale). 

Appellants were directed to turn over forthwith the prop¬ 
erty and money derived therefrom. Accounting before the 
Auditor was also ordered. W^hether all the property and 
money should be turned over first and claim made for re¬ 
fund, or whether none need be turned over until after the ac¬ 
counting, and then only such balance as might have been 
found remaining in defendants’ hands, are questions of 
law involving construction of the decree. No testimony 
was admissible. None was required. If defendants were 
required by the decree to deliver first and were allowed then 
to assert their alleged claims, they are in contempt; other¬ 
wise, they are not. 

On the first hypothesis they have failed to show inability; 
to show they have not sufficient funds; to show any 
authority for expenditures; to show anything not properly 
matter of defense in the cause on its merits. Indeed, that 
they were making expenditures after January 31, 1912, was 
in evidence before the Auditor, was presented to the Court 
of Appeals by brief and motion for re-hearing. We can¬ 
not, if we would, retry that question. 

The proposition in the answer that defendants are 
subrogated to the rights of policy holders whose claims de- 
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fendants have paid is triable before the Auditor under the 
decree of August 2, 1916; but it carefully refrains from 
saying there is any merit to defendants’ claims, or that any 
money has been paid by them. 

Every fact set up in Receiver’s petition is admitted—the 
decree, appointment and cjualification of receiver, the de¬ 
mand, refusal and reasons assigned after fullest considera¬ 
tion and upon advice of counsel. Possession is admitted of 
the identical property and no question of fact is left oi)en. 

The statement of the third ground that appellants were 
adjudged in contempt for not paying “money shown not to 
be in their hands is not supported by the record (pp. 48, 
28, 34). The money is shown to be in their hands by the 
two decisions of this court, the decree now appealed from 
and by their own admissions in their written “statement to 
be submitted to the Receivers” (R., p. 28) and by their 
answer to the rule in contempt. 

This court, reviewing on a second appeal its former de¬ 
cision reported in 45 App. D. C. 253, said: 

“We directed a full restitution by Masters and Kin- 
near of ‘the assets of the Royal Insurance Company, 
including those reecived from the Modern Workmen 
of the World * * ^ to be conserved and used for 

the benefit of the policy-holders of the Royal Insurance 
Company and the Modern Workmen of the World, 
who have accepted the liability of the Royal Insurance 
Company and not for that of the stockholders of the 
Royal Insurance Company.’ And the judgment directs 
that Masters and Kinnear be ordered to deliver to the 
receiver ‘the assets of the Royal Insurance Company 
derived from the Modem Workmen of the World, as 
shown in the auditor s report. In the event any of 
these assets have been converted into money, they shall 
be made to account for the money, with interest from 
the date of its receipt; also to surrender the books and 
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records of the Royal Insurance Company. And the 
court will enter such other orders as may be necessary 
to carry out the objects of this decree as are not incon¬ 
sistent with this opinion. 

“The reservation of authority in the court to make 
necessary orders to carry out the objects of the decree 
is limited to such orders as may be necessary to en¬ 
force a complete delivery and accounting by Masters 
and Kinnear to the receiver. It was thought proper— 
and so expressed in the former opinion—to start with 
the 1912 report of the auditor as a basis to secure a 
complete restitution to the receiver for the purpose, if 
possible, of reorganization for the benefit of the policy¬ 
holders. After all property has been restored to the 
receiver, as well as the proceeds of such property as has 
been converted into money, with interest theron, to¬ 
gether with the books and records, and, if possible, a 
reorganization of the company has been accomplished 
by the receiver. Masters and Kinnear can bring a 
proper action, if so advised, for any valid claims they 
may have. But it is not intended that the complete 
restitution shall be encumbered, as the policy-holders 
who have been deprived of their rights by the unwar¬ 
ranted comluct of Masters and Kinnear are entitled to 
first consideration and protection in a manner which 
will admit of the least delay or possibility of dissipa¬ 
tion of the assets.” 

Not only were these securities and moneys in api^ellant’s 
hands, but they held them as trustees. This court said that 
Masters and Kinnear 

“proceeded in their own names to act for the Royal In¬ 
surance Company, taking its receipts, and paying some 
of its obligations. * * * They, at the same time, 

undertook to hold the securities assigned by the Mod¬ 
ern Workmen of the World to the Royal Insurance 
Company as Trustees for the Modern Workmen of the 
World, which they then undertook to represent. 
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* * * They had no right, without the authoriza¬ 

tion of the Royal Insurance Company, to take the as¬ 
sets formerly assigned by Modern Workmen of the 
World and hold the same for the Modem Workmen of 
the World as they professed to do. * * * They 

were self constituted trustees of a supposed interest of 
the Modem Workmen of the World. 

“The Court was right in holding them responsible 
for the assets which the Royal Insurance Company had 
in their possession of its own at the time of the mis¬ 
understanding between the parties, and also for the 
value of the furniture converted by them. They had 
no right to sell any of these, and must be held liable for 
its actual value at the time.” (R., pp. 40, 41). 

It is said however, that an order to pay money is 
exceptional, and that it creates a debt which can only 
enforced like a similar judgment at law by execu¬ 
tion against the property of the party. In this view 
we cannot concur. A final decree in equity ascertain¬ 
ing and declaring a specific sum of money to be due as 
a debt, by one party to the other, is quite different 
from an order to a tmstee or receiver to pay over 
rnoney in his hands, or to a husband to pay alimony to 
his wife out of property in his exclusive possession, or 
of money or income of which he is in the regular re¬ 
ceipt at stated periods.” 

Tolman v, Leonard, 6 App. D. C. 224, 232. 
SECOND GRO.UP. 

This contains two propositions: The first is that trustees 
of securities who convert them wrongfully to their own use 
cannot be compelled by contempt proceedings to pay to a 
receiver the proceeds of the wrongful conversion. This 
proposition answers itself. 

The second proposition is that this court reversed the 
decree of August 2, 1916, because that decree merely re- 
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quired the payment to the receiver of any balance which 
might be found owing after adjudication of appellants’ al¬ 
leged claims. The ground of reversal is stated in the opin¬ 
ion and speaks for itself. The opinions and mandates of 
this court and the decree of August 2, 1916, all imperatively 
command that appellants forthwith turn over the securities 
and proceeds thereof. This is clear from the decree itself 
and is established by the memorandum opinion of Mr. 
Justice Siddons (R., p. 39). Api)ellants refused to do this 
and are in contempt. The only divergence between the de¬ 
cree and the mandate is that the decree authorized appel¬ 
lants to present to the Auditor their alleged claims be- 
for the Auditor in this cause just as any other claimant 
mierht do. This court said that to allow this would en- 
cumber this proceeding and that any claims of appellants 
must be presented by separate suit. 

THIRD GROUP. 

Objection is made as to the Receiver’s refusal to take the 
$934.38 White note. The Auditor’s report (R., p. 15) 
shows, as part of the assets of the 

“Modern Worwmen: 

“Real Estate Loans $7,150.00.” 

Appellants’ written “Statement to be Submitted to the 
Receivers” (R., p. 28, 30) says that these 

“Real Estate loans, $7,150 (were) made up as follows: 

“John P. F. White. $2,450.00 

“ “ 2,500.00 

“ . 2 , 200.00 


$7,150.00”. 
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In their answer to the rule, api>ellants say (R., p. 36) 
that on January 20, 1912, they received ixiyinent of part 
of the $2,500 note, taking a new note with the same security 
for the balance of $934.38, of which they later received 
$80, and they proposed to “account” for this before the 
Auditor, but refused to turn over to the Receiver the money 
so collected by them. 

Appellants have no valid objection to the finding of the 
court that the U. S. Banking Company not was paid to them 
for they said so in their written “Statement to be Sub¬ 
mitted to the Receivers” (R., p. 28) which the court fol¬ 
lowed in the findings in the contempt decree even as to 
details of the payments. 

The reason the Receiver did not accept the National In¬ 
vestment Company bond was that it, also, was paid. The 
“Statement” (R., p. 28) says “it was paid off Feb. 25, 1915, 
final payment” and the dates and amounts of partial pay¬ 
ments are given. 

The $1,145.20, in cash, is exactly like the moneys re¬ 
ceived by api>ellants on the National Investment Comixiny 
bonds and on other trust securities. The court l^elow 
directed apj^ellants to pay forthwith to the Receiver and 
gave them permission thereafter to present before the 
Auditor any claims which they might desire to assert. Ap¬ 
pellants refused, demanding adjudication of their alleged 
claims first. It is also interesting that in all of the volumin¬ 
ous papers filed there is no statement of these claims of ap¬ 
pellants. 

FOURTH GROUP. 

This covers the item in the Auditor’s report (R., p. 
15) of 

“Royal Life: 

“Real Estate 


$ 2 , 000 . 00 .” 





This was found to be 210 Florida Avenue, Northwest, 
Washington, D. C. Appellants caused title to be trans¬ 
ferred to The Modern Workmen of the World and then 
(q The Modern Workmen of the World Society. What 
the claims of these societies may be is not disclosed. Cer¬ 
tainly, the transfers \yere unauthorized,Aiml iriiro 
The Receiver should not be required to take a title subject 
to undisclosed claims brought about by the deliberate acts 
of the appellants and after a serious depreciation in values 
and without even any pretended accounting for rents and 
profits. In such case the Receiver is entitled to the $2,000 
and interest from the day of conversion by transfer and to 
an accounting of rents up to that day. 

The foregoing answers the brief under the assignments. 
On page 1 of appellants’ brief the following appears: 

“There are five specific findings of contempt, any 
one of which, if erroneous, would warrant a reversal of 
the trial jcourt.” 

No authorities are cited. The law is exactly the opposite. 
If one only is good, the decree stands. 

Ex parte Tinsley, 37 Texas Criminal Reports 517, 
reviewed in 171 U. S. 101, and affirmed. 

“In Tolman v. Jones, 114 Ill. 147, the court ap¬ 
pointed a receiver of the assets of an insolvent corpora¬ 
tion and ordered one of the defendants to the bill to 
assign and turn over to the receiver certain property. 
The defendant declined to obey the order on the ground 
it was broader than the court was authorized to make 
under the averments of the bill, and required him to 
surrender to the receiver property which was not sh^n 
to be the property of the insolvent corporation. The 
defendant was charged to be in, and was punished for. 
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a contempt of court. He prosecuted an appeal, and 
on page 154 this court said: ‘If it be the true construc¬ 
tion of the order that it required the assignment of 
other property than property of the corporation or 
property alleged as belonging to it, then the order in 
that respect would be too broad, and wrong. But it 
does not follow that api>ellant would be justified in 
disobeying the order for that reason. That would de¬ 
pend upon whether or not the court had jurisdiction. 
The principle is of universal force that the order or 
judgment of a court having jurisdiction is to be obeyed, 
no matter how clearly it may be erroneous: People v. 
Sturtevant, 9 N. Y. 263; Sullivan v. Judah, 4 Paige, 
444; Fennings v. Humphrey, 4 Beav. 1; Chuck v. 
Cremer, 2 Phill. Ch. 112; Richards v. West, 3 N. J. 
Eq. 456’ 

Franklin Union People, 220 Ill. 355; 110 Am. 

St. Rep. 248. 


Certainly, no case ever presented a clearer and more com¬ 
plete jurisdiction. This court of last resort, in this case, 
directed the lower court to pass the decree which directed 
appellants to turn over these assets to the Receiver. Appel¬ 
lants refused. This court reversed the decree because it 
was too favorable to appellants. That is not a valid reason 
for their failure to obey it. 

The decree of August 2, 1916, the mandate under which 
it was passed and the opinion and mandate under the subse¬ 
quent appeal all require appellants to pay over forthwith 
to the Receiver the trust funds and the proceeds of their 
conversion of those funds. Appellants’ refusal is in 
contempt of court. 

The decree of August 2, 1916, allowed appellants, after 
paying over as directed, to present any claims they may have 
to the Auditor, in this cause. The Court of Appeals has 



said that this may not be allowed as it would encumber the 
procedings and, further, has said that appellants must bring 
a separate suit after paying over, etc., for any claims they 
may think they have. 

Here is no error of which appellants can complain and 
there is no ground for reversal. 

Respectfully submitted, 

WM. HENRY WHITE, 
Attorney for H, Winship Wheatley, Receiver. 




